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(i) 

No. 13,115 

APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

In an action to recover damages for the alleged negligence of the de¬ 
fendant in selling a bottle of coca-cola aUegedly containing glass, the ques¬ 
tions presented are: 

Whether the trial court was in error in allowing plaintiff to place in 
evidence the record of the examination, diagnosis and treatment of plain¬ 
tiff without requiring the presence of the doctor who made the examination 
and notes. 

Whether the trial court was in error in permitting Dr. Robert S. 
Smith to give expert opinion on the statements contained in the record. 

Whether the trial court was in error in permitting Dr. Robert S. 
Smith to answer a hypothetical question that did not contain all of the per¬ 
tinent facts and based upon a partial statement of the facts contained in 
the record. 

Whether the trial court was in error in denying defendant’s motion 
to strike plaintiff’s counter-designation after defendant had filed a state¬ 
ment of points upon which it intended to rely on appeal, in accordance 
with Rule 75(d) of the Federal Rules of Civil Procedure. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,115 


WASHINGTON COCA-COLA BOTTLING WORKS, INC., 

Appellant 


vs. 


EULAA. TAWNEY, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Washington Coca-Cola Bottling Works, Inc., 
a Corporation, defendant below, from a judgment in favor of the appellee, 
Eula A. Tawney, plaintiff below, and the parties will be hereafter referred 
to as they appeared in the trial court. 

The action was commenced by a complaint filed by Eula A. Tawney 
against Washington Coca-Cola Bottling Works, Inc., a Corporation, claim¬ 
ing damages in the sum of $15,000.00 for injuries sustained by reason of 
the alleged negligence of the defendant in permitting glass in a bottle of 
coca-cola purchased by plaintiff. 
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Jurisdiction was conferred on the District Court by the provisions 
of Section 306, Title 11 of the 1950 Edition of the Code of the District of 
Columbia, and on this Court by Section 1291, Title 28, United States Code. 


STATEMENT OF THE CASE 

The plaintiff, ISula A. Tawney, in support of her action in negligence 
against the defendant, testified that on October 5, 1951, she purchased a 
bottle of coca-cola from a vending machine in the place of her employment; 
that she had a sandwich and drank the coca-cola and after completing her 
sandwich she turned the bottle up in order to get the last part of the coca- 
cola and felt something in her throat; that she was taken to Emergency 
Hospital and to the Public Health Center at 4th and C Streets, S. W., and 
an examination of her mouth and throat disclosed no evidence of glass. 

On October 12, 1951, she went to see a Dr. Sorrell, who sent her 
to see a Dr. Castro and that he made certain examinations of her body. 

Dr. Sorrell, called as a witness for the plaintiff, testified that he 
saw the plaintiff on October 12, 1951, but that he made no examination 
of her and advised her to go and see Dr. Joseph McCarthy. 

The plaintiff called as her witness one Dr. Robert S. Smith (JA 10) 
who testified that he specialized in the diagnosis and treatment of diseases 
of the colon, rectum and anus, and that he is associated with Dr. Ault and 
Dr. A. F. Castro, and that in October of 1951, a Dr. Joseph McCarthy 
was a member of the association. 

Dr. Smith referred to a record of the plaintiff in the office and an 
objection was made by the defendant to any use of this record, except by 
the doctor who saw and treated the plaintiff, otherwise the defendant would 
bse its right of cross-examination (JA 11-12). This objection was over¬ 
ruled. 
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Dr. Smith testified that it was Dr. Joseph McCarthy who saw the 
plaintiff and that he was the only one who examined and treated her (JA 
13). 

Dr. Smith stated that the history is taken by the doctor who sees 
the patient and an examination is made, and the record is dictated, usual¬ 
ly into a dictating machine and later transcribed, dictated by the doctor 
who sees the patient. There was no statement that the record, after dic¬ 
tation, was ever checked by the doctor or signed by him and no proof by 
the person who wrote up the record (JA 13). 

Dr. Smith stated that from an examination of those records he could 
determine what treatment plaintiff received and an objection was made by 
the defendant to the question to the witness to tell what was done (JA 15). 

At a hearing at the bench, outside of the hearing of the jury, it was 
brought to the attention of the Court that the name of Dr. McCarthy just 
came into the case a few minutes before and that the defendant was en¬ 
titled to cross-examination of the doctor who made the record and diag¬ 
nosis. The Court made the statement to counsel for the plaintiff, "Mr. 
Doherty, here, can't cross examine a record". (JA 15) 

The Court permitted plaintiff to proceed and Dr. Smith testified 
from the record concerning the examination made by Dr. McCarthy and 
his findings. He testified further about the use of an anoscope by Dr. 
McCarthy and that there would be a certain amount of discomfort in dis¬ 
lodging a piece of glass which was stuck into a very sensitive anal skin 
(JA 19). He stated that the anoscopic examination was done and two small 
fissures, apparently rather recent in origin, were noted, one in the right 
lateral and one directly posterior (JA 18). 

Over objection of the defendant, the witness was permitted to testi¬ 
fy that in this case he felt the fissures were caused by the glass cutting 
open the skin to form the fissure and that they are painful (JA 21-22). 

The witness testified that Dr. McCarthy saw the plaintiff again on October 
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25, 1951, and April 8, 1952, and he was permitted to testify from the 
record that on October 25, 1951, the fissures had healed and the patient 
was discharged (JA 23). He was also permitted to testify as to the ex¬ 
amination made by Dr. McCarthy on April 8, 1952, and that the patient 
had another fissure at that time with the bleeding point and the sentinel 
pile distal to it and a posterior fissure with a pile posterior. The an¬ 
terior fissure was cauterized with twenty per cent silver nitrate and 
proctoscoped, and the plaintiff was advised to have an operation for the 
removal of the fissures and the hemorrhoid tissues (JA 24). 

The Court at this point stated that her study of the recent cases 
clearly indicate that the diagnosis is not a part of the record which is ad¬ 
missible because there is so much room for disagreement that there 
should be opportunity for cross-examination, and that the doctor had 
testified what, in his opinion, caused these fissures (JA 27). 

Counsel for the plaintiff then put a hypothetical question to the wit¬ 
ness which covered only the examination by Dr. McCarthy of October 5, 
1951, and April 8, 1952, and asked the doctor whether or not in his opin¬ 
ion the fissures then found on examination by Dr. McCarthy were caused 
by the glass which was removed on October 12, 1951. 

The defendant objected to the question on the ground that it did not 
contain all of the facts testified to by the doctor from the record and there 
was nothing to indicate what an examination prior to October 12, 1951, 
would have disclosed. It did not contain the fact that the doctor had stated 
that the fissures had healed and further on the ground that the records 
were the statements of Dr. McCarthy and that he was the only person who 
could testify as to the facts contained in this record. The objection of 
the defendant was overruled and the witness was permitted to answer that 
there could very well be a direct relationship in that once there had been 
a fissuring of the skin the resulting scar and aggravation of the rectal 
condition, in general, would subject that patient to easier recurrance of 


a fissure of the type that was found on April 8, 1952. No reference was 
made to the doctor 1 s statement that one of the fissures found on April 8, 
1952, was in a different place (JA 28-29). 

The witness testified that he saw the plaintiff on June 30, 1952, and 
going on the record, no examination being made by him, the plaintiff was 
advised to undergo a fissurectomy or excissionof the fissure area along 
with the surrounding hemorrhoid tissue. The witness was also permitted 
to testify as to the cost of the operation and the hospitalization and of the 
pain that was attached to such an operation (JA 30-32). 

On cross-examination he stated that he had performed about five 
hundred sixty such operations since 1948, and that no other patient had 
given a history of having swallowed glass. He stated further that the 
cause of hemorrhoids and fissures, in the majority of cases, were due 
to constipation, sitting on cold surfaces* heart trouble or any of the nu¬ 
merous causes which will aggravate hemorrhoids; that constipation is 
one of the numerous aggravating factors of cases he has had (JA 33). 

At the close of the witness's testimony, out of the hearing of the 
jury, the defendant made a motion to strike the testimony of Dr. Smith 
and a motion to withdraw a juror for the reason that the defendant was 
prejudiced by the testimony which could only be properly presented by the 
doctor who made the examinations. There was considerable discussion 
between counsel for the plaintiff and the Court that the testimony of the 
doctor as to fissures would be diagnosis; but the Court finally denied the 
motion (JA 35). 

A motion for a new trial was filed by the defendant and denied by 
the Court. 

Thereafter the defendant filed a notice of an appeal and a statement 
of points upon which defendant intends to rely upon appeal, and a designa¬ 
tion of the record, which was to include only the transcript of the testi¬ 
mony of Dr. Robert S. Smith, transcript of the motion of the defendant 
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to strike the testimony of Dr. Robert S. Smith, and of the motion to de¬ 
clare a mistrial and a transcript of the Court’s instruction to the jury, 
together with the order authorizing all the original papers to be included 
in the record on appeal (JA 4-7). 

The plaintiff filed a counter-designation of the record asking that 
the transcript of the testimony of all of the witnesses be included in the 
record on appeal (JA 6). A motion was filed by the defendant to strike 
the counter-designation of record on the ground that the defendant had 
filed the statement of points under Rule 75 (d) and that Rule 75 (e) re¬ 
quires that all non-essential matter be eliminated from the record, and 
that no part of the matter designated by the plaintiff was necessary or 
proper on the appeal (JA 7-8). 

The Court, in denying the motion to strike the counter-designation, 
relied upon the case of Belt v. Holton , decided January 17, 1952, being 
197 Fed. (2d) 597, 90 U. S. App. D. C. 148, stated that the trial court 
had no authority to prevent the appellee from designating anything she 
might desire, and that the only penalty would be the costs that might be 
assessed by the Court of Appeals, and it was necessary that certain parts 
of the record be transcribed by the Court Reporter, at a charge of One 
Hundred Fifty-Four Dollars and Ten Cents ($154.10). 

STATEMENT OF POINTS 

1. The Court erred in allowing Dr. Robert S. Smith to testify 
covering the contents of a medical record allegedly made by one Dr. 
Joseph McCarthy. 

2. The Court erred in permitting a hypothetical question to be 
put to Dr. Robert S. Smith which did not contain all the relevant factual 
evidence covered by the medical record. 
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3. The Court erred in denying defendant’s motion to strike the tes¬ 
timony of Dr. Robert S. Smith. 

4. The Court erred in denying defendant’s motion to declare a mis¬ 
trial. 

5. The Court erred in denying defendant’s motion to strike the 
counter-designation of record filed by plaintiff. 

SUMMARY OF ARGUMENT 

1. The plaintiff testified that she was examined and treated by one 
Dr. A. F. Castro and produced Dr. Robert S. Smith as her witness, who 
stated that he had never examined or treated plaintiff but that a Dr. Jo¬ 
seph McCarthy examined and treated plaintiff, and that he had the record 
made by Dr. Joseph McCarthy and he was permitted to testify concern¬ 
ing the facts contained in the record and also to give his opinion cover¬ 
ing the cause of the alleged fissures. It is contended that the action of 
the Court in permitting this testimony took from the defendant the sub¬ 
stantial right of cross-examination of the physician who made the ex¬ 
amination and diagnosis of plaintiff’s alleged ills, and that the only per¬ 
son who should be permitted to testify would be Dr. Joseph McCarthy. 

The defendant was prejudiced by the action of the Court in permit¬ 
ting this testimony and in denying defendant’s motion to strike the testi¬ 
mony and the defendant’s motion to declare a mistrial. 

2. The Court, after permitting Dr. Robert S. Smith to testify as 
to the contents of a record allegedly dictated by Dr. Joseph McCarthy, 
permitted the plaintiff to ask the doctor a hypothetical question which 
covered only a part of the testimony of the doctor taken from the record. 
The question was objected to by the defendant on the ground that it did not 
contain all of the evidence which had been testified to by the witness and 
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upon the further ground that the only person that could testify as to the 
facts was the doctor who examined and treated the patient. 

The defendant was prejudiced by permitting the doctor to answer 
the hypothetical question and permitting him to state that there could very 
well be a direct relationship between the fissures seen by Dr. McCarthy 
on April 8, 1952, and the fissures found at the time of the original exam¬ 
ination on October 12, 1951, and especially when the record disclosed 
that there was a fissure or fissures in different locations on the exam¬ 
ination of April 8, 1952. 

3. It was the intention of the defendant on this appeal to present to 
this Court for decision only the question of the error of the trial court 
in permitting Dr. Robert S. Smith to testify to facts contained in the rec¬ 
ord made by Dr. Joseph McCarthy covering his examination, diagnosis 
and treatment of the plaintiff, and the defendant filed a statement of the 
points upon which the defendant intended to rely upon appeal and desig¬ 
nated only the testimony covering the points therein asserted. 

A counter-designation was filed by the plaintiff requesting that the 
entire proceedings be transcribed and a motion to strike the counter¬ 
designation was denied by the court on the theory that the plaintiff was 
entitled to designate all of the record and the only psialty would be the 
costs that would be assessed by the Court of Appeals. 

It is the contention of the defendant that the trial court was in error 
in denying defendant's motion to strike the counter-designation for the 
reason that defendant having complied with Rule 75 (d) the Court should 
have limited the requirement of the transcribing of testimony to the tes¬ 
timony pertinent to the points upon which the defendant relied, and that 
the plaintiff should be required to pay for the costs of the additional 
transcription of the record. 
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ARGUMENT 


THE COURT ERRED IN ADMITTING THE RECORD OF 

dr. McCarthy and the opinion evidenced 
BASED THEREON 


The evidence of Dr. Robert S. Smith covering the record of the 
plaintiff was apparently allowed under the authority of what is known as 
the shop book rule (28 U. S. C. A., Section 1732). 

This question was before our United States Court of Appeals in the 
case of New York Life Insurance Company v. Taylor , 79 U. S. App. D. C. 
66, 147 Fed. (2d) 297, and the following are excerpts taken from that 
opinion, commencing at page 300 of the Federal Reporter: 

"The question here is whether these records 
are admissible in the absence of direct testimony, 
under the so-called Federal Shop Book Rule, which 
reads as follows: 

Tn any court of the United States and in any 
court established by Act of Congress, any writing or 
record, whether in the form of an entry in a book or 
otherwise, made as a memorandum or record of any 
act, transaction, occurrence, or event, shall be ad¬ 
missible as evidence of said act, transaction, oc¬ 
currence, or event, if it shall appear that it was made 
in the regular course of any business, and that it was 
the regular course of such business to make such mem¬ 
orandum or record at the time of such act, transaction, 
occurrence, or event or within a reasonable time there¬ 
after. * * * f 

"A literal reading of the above statute would make 
the records in this case admissible on the theory that 
the business of operating a hospital requires records 
of the histories of patients, reports of unusual con - 
duct and also diagnoses by physicians. But the Su¬ 
preme Court in Palmer v. Hoffman, has, we believe, 
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limited the admission of records under the Federal 
Shop Book Rule statute to those which are trustwor¬ 
thy because they represent routine reflections of day- 
to-day operations. The opinion in that case holds 
that the statute is not one 'which opens wide the door 
to avoidance of cross-examination. T 

"In this case the records are not offered to prove 
routine facts such as the date of admission to the hos¬ 
pital, the names of the attending physicians, etc. They 
are offered to prove the truth of accounts of events and 
of complicated medical and psychiatric diagnoses. The 
accuracy of such accounts is affected by bias, judgment, 
and memory; they are not the routine product of an effi¬ 
cient clerical system. There is here lacking any inter¬ 
nal check on the reliability of the records in this re¬ 
spect, such as that provided for 'payrolls, accounts re¬ 
ceivable, accounts payable, bills of lading and the like. T 
The Supreme Court has stated that the test of admissi¬ 
bility must be T the character of the records and their 
earmarks of reliability * * * acquired from their 
source and origin and the nature of their compilation. T 
To admit a narrative report of an event, or a conver¬ 
sation, or a diagnosis, as a substitute for oral testi¬ 
mony, is to give any large organization the right to 
use self-serving statements without the important test 
of cross-examination. Cross-examination is unim - 
portant in a case of systematic routine entries made 
by a large organization where skill of observation or 
judgment is not a factor. We believe that Palmer v. 

Hoffman restricts the application of the Federal Shop 
Book Rule statute to that type of business entries. " 

A rehearing was allowed in this case and the Court again, in its 
opinion, commencing at page 305 of the Federal Reporter, made these 
statements: 


''The drastic impairment of the right of cross- 
examination resulting from the admission of this type 
of unsworn observation and opinion evidence will be 
recognized by anyone familiar with the psychology of 
a jury trial. The unsworn psychiatric diagnosis would 
be introduced, with appropriate fanfare as to the dis¬ 
tinguished character of the alienist who made it, but 
who is not called as a witness. The opposing party 
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might have plenty of data to shake this testimony on 

* cross-examination, yet he would have to remain si¬ 
lent while a strong prima facie case is made against 
him. The risk of perjury would be neatly avoided be¬ 
cause the real witness is not sworn. 

w 

t TT It is true that after the .party who introduced 

such opinions has closed his case the opposing party 
would have a chance to rebut them. But the disadvan- 

* tageous position in which the denial of his right of 

> cross-examination would place him is obvious to any 

, trial lawyer. A period of time has gone by; an im¬ 

pression on the jury has been made. The expensive 
and sometimes impossible burden of hunting out and 

> producing the psychiatrist who gave the opinion is un- 

L justly shifted to the party against whom the opinion is 

used. And after he catches and produces the psychia¬ 
trist he must offer him as his own witness — a disad¬ 
vantage only slightly limited by the fact that the trial 

L court may in its discretion allow him to impeach his 

own witness. Only a lawyer without trial experience 

* would suggest that the limited right to impeach one’s 

own witness is the equivalent of that right to immed¬ 
iate cross-examination which has always been re¬ 
garded as the greatest safeguard of American trial 
procedure.’’ 

> Again at page 306 the Court made this statement: 

1 Today every great corporation is making thou¬ 
sands of records, obtaining credit information, mak¬ 
ing psychological examinations of its employees, hir¬ 
ing efficiency experts and recording the activities of 
its personnel. To admit this potpourri on the sole 
tests of regular recording and absence of motive to 
misrepresent would be a drastic impairment of the 
right of cross-examination. In a criminal case it is 
doubtful whether such a deprivation of the right of the 
accused to be confronted with the witnesses against 
him would be constitutional. ” 

This case was referred to in the case of Baltimore and Ohio Rail- 
road Company v. O’Neill , 211 Fed. Rep. 2d Series 190, wherein the 
Court, at page 195, made this statement: 
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"Dr. Pickett, a medical witness for the appel¬ 
lant, received from Dr. Erhard and Dr. Piatt, who 
made X-ray films of the injury at Dr. Pickett’s re¬ 
quest, their separate written reports, which con¬ 
tained their conclusions about what the films showed. 

On cross-examination of Dr. Pickett the trial judge, 
over appellant’s objections, permitted these reports 
to be read to the jury. We are of the opinion that 
these reports were not admissible in evidence as 
substantive testimony concerning the injury. They 
were not sworn to and the conclusions expressed by 
the two doctors were not subject to cross-examina¬ 
tion. Although there is some conflict in the authori¬ 
ties, we are also of the opinion that they were not ad¬ 
missible as entries of acts or occurrences made in the 
regular course of business under Section 1732, Title 
28, U. S. Code." 

The testimony of Dr. Robert S. Smith would indicate that he never 
had a case of a person suffering from fissures and hemorrhoids that gave a 
history of the presence of glass and that the cause of fissures were con¬ 
stipation, heart trouble, sitting on cold surfaces, etc. Maloy, in his book 
on Legal Anatomy and Surgery covering the causes of fissures, states the 
following, at page 541: 

"FISSURE OF THE ANUS is a painful and an¬ 
noying affection occurring more frequently among 
neurotic women or in persons of poor health, es¬ 
pecially if they are constipated and pass large mas¬ 
ses of dry feces. It may be due to an injury, or to 
a growth in the bowel (polypus) near the anus. An 
ulcer may form in the crack or fissure which is ir¬ 
ritated every time the dry bowel contents pass over 
it. Piles follow and straining (tenesmus) may be as¬ 
sociated with the condition. Several fissures may be 
present, but they usually occur singly. Blood or pus 
may be passed with the stools. Treatment consists 
in regulating the bowels, using suppositories to re¬ 
lieve the pain, and taking measures to build up the 
general health of the individual. In some cases the 
sphincter muscle, which is usually tightly contrac¬ 
ted, is forcibly dilated by the doctor. Cracks and 
ulcers must be cleaned and dressed frequently until 
healing occurs. A growth (polypus) or a pile should 
be removed." 
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It is true that counsel for the plaintiff stated to the Court that 
counsel for the defendant could cross-examine Dr. Smith, who was 
presented as an expert. Dr. Smith never examined or treated the pa¬ 
tient and the only information he had was contained in the record allegedly 
made by Dr. McCarthy. There was nothing in the record made by Dr. 
McCarthy that the fissures or the hemorrhoid condition were caused by 
the passage of glass through the anal espial. To cross-examine the wit¬ 
ness on his statement that there could very well be a direct relationship 
between what was seen by Dr. McCarthy on October 12, 1951, and that 
seen by him on April 8, 1952, would not be helpful. The alleged record 
of Dr. McCarthy also disclosed a small polyp which could have been the 
cause of the fissures according to the statement of Maloy, supra. 

Had Dr. McCarthy testified as to all of these findings, then it would 
have been proper for Dr. Smith to give his opinion on the proven facts and 
to answer hypothetical questions provided the questions contained all of 
the pertinent facts in evidence. 

The record disclosed that the examination by Dr. McCarthy on 
April 8, 1952, indicated a fissure at a place other than the places seen 
on October 12, 1951. The hypothetical question asked Dr. Smith to as¬ 
sume that on October 12, 1951, fissures were observed in the area where 
the glass had been removed and that on April 8, 1952, fissures were re¬ 
vealed in the same general area where the glass was removed, and whe¬ 
ther in his opinion the fissures observed on April 8, 1952, were caused 
by the glass removed on October 12, 1951 (JA 26). 

There is nothing in the testimony to indicate that the fissures were 
near where the sliver of glass was found. The question left out the fact 
that Dr. McCarthy’s record stated that the fissures had healed and also 
that the fissures seen on April 8, 1952, were in a different place and 
also of the presence of the polyp. If any question was to be permitted, 
surely it should contain all the pertinent evidence. 
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The answer of the witness to the question was that £here could 
very well be a direct relationship between the two. 

The alleged record was not a routine entry. It contained the diag¬ 
nosis of the doctor from his examination of the inner part of the body of 
the plaintiff. It was not a condition that could be seen by the ordinary 
lay person by visual examination. A doctor was required to use certain 
instruments of his profession in order to obtainthis information. This 
doctor could well say that the glass had gone through in a bowel move¬ 
ment but was stopped by a hemorrhoid or pile that was existing at the 
time. He could have testified that the fissures found on October 12, 
1951, were caused by the polyp then present or by some other condi¬ 
tions. Surely he couldn T t and wouldn't say that a new and different fis¬ 
sure found on April 8, 1952, was caused by a partical of glass that was 
removed on October 12, 1951. 

Dr. Smith was only guessing or applying his imagination when he 
attempted to indicate that possibly plaintiff's condition was caused by 
the presence of glass on October 12, 1951, especially in the face of his 
testimony that in the years of his practice he had never received a his¬ 
tory of a fissure being caused by glass passing through the anal canal. 
There was nothing in the record which indicated that these fissures were 
caused by glass. There was no testimony as to when the record was 
dictated by Dr. McCarthy. 

The burden of proof was on the plaintiff to prove not only the swal¬ 
lowing of the glass but that the glass caused the polyp, fissures and the 
expense incident to an operation that would be necessary by reason of 
the negligence of the defendant. Carmody v. Capital Transit Company, 
43 App. D. C. 245. This burden was not carried by submitting the high¬ 
ly conjectural testimony of Dr. Robert S. Smith and the alleged records 
of Dr. McCarthy upon which he based his opinion. The Court should 
also bear in mind that plaintiff's testimony in her deposition and at the 
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trial was that she had been examined and treated by Dr. A. F. Castro 
and not by Dr. Joseph McCarthy. 

The plaintiff, in this type of a case, is permitted to go to the jury 
on her statement that the glass came from a bottle of coca-cola. The 
defendant is not in any position, except by cross-examination, to show 
that plaintiff is or is not telling the truth about glass being in the bottle 
of coca-cola. The law permits an inference of negligence on her state¬ 
ment which is sufficient to present the case to a jury on the question of 
defendant's negligence. To permit this same plaintiff to also make out 
her medical testimony from excerpts from a record dictated by a doctor 
at some particular time, unknown to anyone, without requiring his pre¬ 
sence with the right of cross-examination to the defendant is, in effect, 
the taking of property without due process of law. 

It is apparent from the record that the Court erred in permitting 
Dr. Robert S. Smith to testify as to the contents of the record of Dr. 
Joseph McCarthy; that it erred in permitting Dr. Robert S. Smith to 
give an opinion based on the contents of that record; that it erred in per¬ 
mitting Dr. Smith to answer a hypothetical question that did not contain 
all the pertinent facts; that it erred in denying defendant's motion to strike 
the doctor's testimony as well as denying the motion to declare a mis¬ 
trial, for definitely the defendant was prejudiced in having his testimony 
and opinion go to the jury without the right to cross-examine the doctor 
who allegedly made the record. Without the testimony of Dr. Smith and 
the record of Dr. Joseph McCarthy, the plaintiff has no evidence to sus¬ 
tain her allegations that the glass caused the fissures or the hemorrhoids 
or was responsible for any operation that she might need in the future. 

Four years have elapsed since the alleged incident and the plaintiff has 
lost no time from her employment and has not attempted to have the op¬ 
eration which was referred to by Dr. Robert S. Smith. 
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THE COURT ERRED IN DENYING DEFENDANT’S MO¬ 
TION TO STRIKE PLAINTIFF’S COUNTER-DESIGNA¬ 
TION OF RECORD 

The defendant, with its notice of appeal, filed a statement of 
points upon which it intended to rely upon appeal, in accordance with 
Rule 75 (d) of the Federal Rules of Civil Procedure. The only points 
upon which the defendant intends to rely upon appeal have reference to 
the admission of the records of Dr. Joseph McCarthy and the permitting 
of Dr. Smith to give opinion evidence based upon the records of Dr. Jo¬ 
seph McCarthy. 

The defendant designated a transcript of testimony covering the 
proceedings necessary to cover these points and the matter designated 
by the defendant was the only evidence necessary or essential to a de¬ 
cision of the points submitted to the United States Court of Appeals. 

The plaintiff served upon counsel for the defendant a counter¬ 
designation designating all of the proceedings had in this cause, and a 
motion was filed by the defendant to strike the counter-designation on 
the ground that Rule 75 (e) of the Federal Rules of Civil Procedure re¬ 
quires that the records be abbreviated and that all matter not essential 
to the decision of the questions presented by the appeal shall be omitted, 
and the motion came on to be heard before Judge Matthews, who denied 
the motion with the statement that the Court had no authority to limit a 
party in what he Or she might designate as a necessary part of the rec¬ 
ord on appeal, and citing Belt v. Holton , 90 U.S. App. D. C. 148, 197 
Fed. (2d) 597, and that the only penalty for over designating the record 
would be the assessment of costs and the defendant was required to have 
additional matte? transcribed at a cost of $154.10. 

It is the contention of the defendant that having complied with Rule 
75 (d) of the Federal Rules of Civil Procedure it was the duty of the trial 
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court, under Rule 75(e), to limit the record to be transcribed by the 
Court Reporter to that which would be material, necessary and relevant 
to a decision of the points upon which the defendant relied for the appeal. 

In Blake v. Trainer, 79U.S. App. D. C. 360, 148 Fed. (2d) 10, 
the Court, at page 12 of the Federal Reporter, made the following state¬ 
ment: 

M PER CURIAM. 

"Appellant, defendant in the court below, has 
filed a motion in this court to tax costs of printing 
unnecessary portions of the record against appellee, 
plaintiff below. 

"An examination of the papers in the case con¬ 
vinces us that counsel on both sides have misappre¬ 
hended the purpose of our rules. Since this is of fre¬ 
quent occurrence, we think it proper to make the 
following observations for the guidance of the bar. 

"In a case where an appellant does not desig¬ 
nate for inclusion the complete record but only a 
portion of the proceedings and evidence, Rule 75 
(d) of the Federal Rules of Civil Procedure requires 
him to serve with his designation a concise statement 
of the points on which he intends to rely. This was 
the situation here but appellant failed to file a state¬ 
ment of points with his designation. When appellee 
requested him to comply with the rules, appellant ad¬ 
vised opposing counsel that, if dissatisfied with the 
designation, he could file a counter-designation of 
record. All of this is true; but by his failure to file 
a statement of points, appellant placed upon appellee 
a burden which the rule was designed to avoid. As a 
result appellee designated the balance of the record 
not included in appellant's original designation. This 
was permissible in view of appellant's failure to des¬ 
ignate his points on appeal. Obviously the underlying 
purpose of the rule is the elimination of unnecessary 
matter. But the rule also contemplates that appel¬ 
lant should designate enough of the record to permit 
full presentation of his points. " 
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The case of Phillips Petroleum Company v. Williams, et al ., 159 
Fed. (2d) 1011, a decision of the Fifth Circuit Court of Appeals, also 
goes rather fully into this Rule. 

It is respectfully submitted that the matter contained in the counter¬ 
designation over and above that which had been designated by the defen¬ 
dant was not necessary or essential to a decision of the points which have 
been submitted for decision to this Court, and that the motion to strike 
the counter-designation should have been granted by the trial court and 
that the plaintiff should be assessed the costs of transcribing the unnec¬ 
essary additional part of the proceedings. 

CONCLUSION 

It is respectfully submitted that the record supports the contentions 
of the defendant that the Court erred in the admission of the records of 
Dr. Joseph McCarthy covering his examination, diagnosis and treatment 
of the plaintiff, and in permitting Dr. Robert S. Smith to give his opinion 
based upon the facts contained in the record. The record also supports 
the fact that the Court erred in permitting the plaintiff to ask a hypothe¬ 
tical question that did not contain all pertinent information from the record 
and that the defendant was prejudiced by the Court's action in permitting 
this evidence to go to the jury. 

Under the circumstances, it is prayed that this Court reverse the 
judgment obtained by the plaintiff against the defendant and direct the 
trial court to grant a new trial on the issues herein. 

Cornelius H. Doherty 

1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorney for Appellant 
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JOINT APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 


332 [ Filed August 26, 1953J 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EULA A. TAWNEY, 

1327 "T" Street, S. E., 

Washington, D. C. 

Plaintiff, 

vs. 

WASHINGTON COCA-COLA BOTTLING 
WORKS, INC. 

400 7th Street, S.W., 

Washington, D. C. 

Defendant 


Civil Action No. 3978- f 53 


COMPLAINT 

(Negligence) 

1. This Court has jurisdiction because the amount in controversy 
is in excess of $3,000.00. 

2. That on the 5th day of October, 1951, the plaintiff purchased a bot¬ 
tle, which bottle had been filled by the defendant with a beverage known as 
coca cola, which bottle the defendant negligent ly caused to contain, in ad¬ 
dition to the coca cola, several pieces of glass. Plaintiff being unaware of 
the foreign matter contained in the bottle, drank same. 

3. That as a result of the defendant's negligence as aforesaid, the 
plaintiff sustained injuries to her digestive and intestinal tract and suffered 
great pain in body and mind and incurred necessary medical expenses and 
will do so in the future. That plaintiff sustained loss of earnings. 

WHEREFORE, plaintiff prays judgment in the sum of Fifteen ($15,000) 
Thousand Dollars. 

CANFIELD, SCHELL, HANNAN & 

CASTIELLO, 

By Ralph F. Berlow 

JURY DEMAND Attorneys for plaintiff * * * 

Plaintiff demands a trial of the issues herein by jury. 
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333 [ Filed Sept. 15, 1953] 

ANSWER TO COMPLAINT 

Comes now the defendant, Washington Coca-Cola Bottling Works, Inc., 
by and through its attorney, Cornelius H. Doherty, and for answer to the 
complaint filed herein avers as follows: 

1. The defendant admits that it is a corporation doing business in 
the District of Columbia and engaged in the manufacture and sale of a bev¬ 
erage known as "coca-cola", but denies each and every other allegation 
contained in the said complaint and denies that the plaintiff was in any way 
injured or damaged by reason of any negligence of the defendant, its agents 
or employes. 

The premises considered, defendant prays that the said complaint be 
dismissed with costs. 

(Signed) Cornelius H. Doherty 

1010 Vermont Avenue, N.W. 

Washington, D. C. 

Attorney for Defendant 

(CERTIFICATE OF SERVICE) 

334 [ Filed Oct. 26, 1955] 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 21st day of October, 

1955, before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: Eddie L. Moses James V. Guarino 

Alex Bethune Mrs. Thelma B. G. Brame Wendell C. Hipkins 

Clyde C. Shenk William D. Boyd Miss Ruth R. Leiner 

Miss Frances V. Orndorff Earl L. Krichner 

Mrs. Evelyn H. Spearman Mary E. Shafer 
who, after having been duly sworn to well and truly try the issues between 
Eula A. Tawney, plaintiff and Washington Coca-Cola Bottling Works, Inc. 
defendant, and after this cause is heard and given to the jury in charge, 
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they upon their oath say this 26th day of October, 1955, that they find the 
issues aforesaid in favor of the plaintiff and that the money payable to her 
by the defendant by reason of the premises is the sum of five thousand and 
five hundred dollars ($5, 500). 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendant the sum of five thousand and five hundred dollars ($5,500) to¬ 
gether with costs. 

HARRY M. HULL, Clerk, 
(Signed by) Harry R. Martin, Deputy Clerk. 

By direction of 

JUDGE Burnita Shelton Matthews 


335 [Filed Oct. 31, 1955] 

MOTION FOR A NEW TRIAL 

Comes now the defendant, Washington Coca-Cola Bottling Works, 

Inc., a Corporation, by and through its attorney, Cornelius H. Doherty, 
and moves the Court to grant a new trial in the above entitled matter and 
for reasons therefore says: 

1. That the judgment is contrary to law. 

2. That the judgment is contrary to the evidence. 

3. The Court erred in the admission of medical evidence. 

4. The Court erred in denying defendants motion to strike the testi¬ 
mony of Dr. Robert S. Smith. 

5. The Court erred in denying defendants motion to declare a mis¬ 
trial. 

6. That the judgment is excessive and not supported by the evidence. 

7. And for other reasons apparent of record. 

(Signed) Cornelius H. Doherty 
Attorney for Defendant 


(CERTIFICATE OF SERVICE) 
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336 [ Filed Nov. 21, 1955] 

ORDER OVERRULING MOTION FOR NEW TRIAL 
Upon the coming on for hearing of the motion filed herein by the de¬ 
fendant, for a new trial, it is this 21st day of November, 1955, ordered 
that said motion be, and the same is hereby overruled. 

HARRY M. HULL, Clerk 
(Signed by) Harry R. Martin, Deputy Clerk 

By direction of 

JUDGE Bumita Shelton Matthews 


338 [Filed Dec. 1, 1955] 

NOTICE OF APPEAL 

Notice is hereby given this 1st day of December, 1955, that the de¬ 
fendant, Washington Coca-Cola Bottling Works, Ihc., a Corporation, here¬ 
by appeals to the United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 21st day of November, 
1955, in favor of the plaintiff, Eula A. Tawney. 

Copy to be sent by the Clerk to: (Signed) Cornelius H. Doherty 

Ralph F. Berlow, Esq. Attorney for Defendant 

637 Woodward Building 
Washington 5, D. C. 


339 [Filed Dec. 1, 1955] 

ORDER AUTHORIZING ORIGINAL PAPERS TO BE 
INCLUDED IN RECORD ON APPEAL 
This cause came on to be heard upon the stipulation of the parties 
hereto and upon the oral motion of the parties that the original papers in 
this cause be included in the record on appeal, and having been duly con¬ 
sidered, it is, by the Court, this 1st day of December, 1955, 
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ORDERED As follows: 

1. That all of the original papers and exhibits shall be included in 
the record on appeal in lieu of copies. 

2. Upon final disposition of the case on appeal that all of such origin¬ 
al papers and exhibits shall be returned tp the Clerk's Office of the United 
States District Court for the District of Columbia. 

By the Court: 

(Signed) Burnita Shelton Matthews 

JUDGE 

We consent to the entry of 
the foregoing Order: 

(Signed) Ralph F. Berlow, Attorney for Plaintiff 
(Signed) Cornelius H. Doherty, Attorney for Defendant 


340 [Filed Dec. 5, 1955] 

DESIGNATION OF RECORD 

Comes now the defendant, Washington Coca-Cola Bottling Works, 

Inc., a Corporation, by and through its attorney, Cornelius H. Doherty, 
and requests the Clerk to prepare the record on appeal in the above and 
entitled matter, the record to contain the original of the following desig¬ 
nated papers: 

1. The complaint. 

2. The answer of the defendant. 

3. Judgment. 

4. Motion for a new trial. 

5. Denial of motion for a new trial. 

6. Notice of appeal. 

7. Transcript of the testimony of Dr. Robert S. Smith. 

8. Transcript of the motion of the defendant to strike the testimony 
of Dr. Robert S. Smith and of the motion to declare a mistrial. 

_l 
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9. Statement of points on which the defendant intends to rely. 

10. Order authorizing original papers to be included in record on appeal. 

11. Transcript of Court’s instruction to the jury. 

12. This designation. 

(Signed) Cornelius H. Doherty 

Attorney for Defendant 

341 (CERTIFICATE OF SERVICE) 




342 [Filed Dec. 5, 1955] 

STATEMENT OF POINTS UPON WHICH DEFENDANT 
INTENDS TO RELY UPON APPEAL 

The defendant, Washington Coca-Cola Bottling Works, Inc., through 
its attorney, Cornelius H. Doherty, submits the following points upon which 
the defendant intends to rely upon its appeal: 

1. The Court erred in admitting in evidence, over the objection of 
the defendant, the records of Dr. A. F. Castro. 

2. The Court erred in permitting Dr. Robert S. Smith to testify 
concerning the records of Dr. A. F. Castro, over the objection of the de¬ 
fendant. 

3. The Court erred in permitting Dr. Robert S. Smith to testify as 
to his opinion on the condition of the plaintiff without having personally ex¬ 
amined plaintiff and based only on the records of Dr. A. F. Castro, over 
the objection of the defendant. 

4. The Court erred in denying defendants motion to strike the testi¬ 
mony of Dr. Robert S. Smith. 

5. The Court erred in denying defendant's motion to declare a mis¬ 
trial on the ground that it was prejudiced by permitting the jury to hear the 
testimony of Dr. Robert S. Smith. 

(Signed) Cornelius H. Doherty 

Attorney for Defendant 

343 (CERTIFICATE OF SERVICE) 


344 [Filed Dec. 14, 1955] 

MOTION TO STRIKE COUNTER-DESIGNATION OF RECORD 
The defendant, Washington Coca-Cola Bottling Works, Inc., a Corpo¬ 
ration, by and through its attorney, Cornelius H. Doherty, moves the 
Court to strike the counter-designation of record filed herein on behalf of the 
plaintiff and for reasons therefore says: 
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1. The defendant has filed a statement of points upon which defen¬ 
dant intends to rely upon appeal in accordance with Rule 75(d) of the Fed¬ 
eral Rules of Civil Procedure. 

2. The defendant has designated the parts of the transcript of the 
proceedings which are pertinent to the points upon which defendant intends 
to rely. 

3. Rule 75(e) of the Federal Rules of Civil Procedure requires that 
all non-essential matter be eliminated from the record. 

4. The matter designated in the counter-designation of the plaintiff 
is not material or essential to the points upon which defendant intends to 
rely upon appeal. 

5. And for other reasons to be advanced at the hearing of this motion. 

(Signed) Cornelius H. Doherty 

Attorney for Defendant 

345 To: 

Ralph F. Berlow, Esquire 
637 Woodward Building 
Washington 5, D. C. 

Please take notice that the foregoing Motion will be brought to the 
attention of Judge BUrnita Shelton Matthews on Thursday, December 22, 
1955, at 10:00 A.M. 


(CERTIFICATE OF SERVICE) 


(Signed) Cornelius H. Doherty 


346 [Filed Dec. 22, 1955] 
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ORDER 

Upon consideration of the motion of defendant herein to strike the 
counter-designation of record, and of the opposition thereto, it is by the 
court this 22nd day of December, 1956 

ORDERED that the motion of defendant to strike the counter-designa¬ 
tion of record be and it hereby is denied. 

(Signed) Burnita Shelton Matthews 

JUDGE 


347 [Filed Dec. 27, 1955] 

ADDITIONAL DESIGNATION OF RECORD 

Comes now the defendant, Washington Coca-Cola Bottling Works, Inc., 
a Corporation, by and through its attorney, Cornelius H. Doherty, and re¬ 
quests the Clerk in his preparation of the record on appeal, in addition to 
the matters designated in the original designation, to include the follow¬ 
ing: 

1. Motion to strike counter-designation of record. 

2. Order denying motion to strike counter-designation of record. 

3. This additional designation. 

(Signed) Cornelius H. Doherty 

Attorney for Defendant 


(CERTIFICATE OF SERVICE) 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


175 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
EULA A. TAWNEY, * [Filed Jan. 9, 1956] 

Plaintiff, 


v. 

WASHINGTON COCA-COLA 
BOTTLING WORKS, INC., 


Civil Action No. 3978-53 


Defendant 


Washington, D. C. 

October 25, 1955 

The above-entitled action came on for trial on the merits before the 
HONORABLE BURNITA SHELTON MATTHEWS, United States District 
Judge, and a Jury, at 1:45 o’clock p.m. 

APPEARANCES: 


On behalf of the Plaintiff: 


RALPH F. BERLOW, Esq. 

On behalf of the Defendant: 

CORNELIUS H. DOHERTY, ESQ. 


176 PROCEEDINGS 

Thereupon — 

DR. ROBERT S. SMITH 

called as a witness on behalf of plaintiff, being first duly sworn, was ex¬ 
amined and testified as follows: 

DIRECT EXAMINATION 
BY MR. BERLOW: 

Q. Would you state your full name, please? A. Robert Shaw Smith. 
Q. Are you a licensed physician in the District of Columbia? A. I 


am. 
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Q. How long have you been so licensed, Doctor? A. Since 1948, 
at least. 

Q. Are you engaged in any specialty? A. Specialty of proctology. 

Q. Would you tell us what that field of medicine is ? A. Specializes 
in the— 

THE COURT: Speak a little louder, please. 

THE WITNESS: Specializes in the diagnosis and treatment of diseases 
of the colon, rectum and anus. 

BY MR. BERLOW: 

Q. What training have you had in that field prior to commencing prac¬ 
tice? A. I was graduated from George Washington Medical School in 1943, 

177 general internship Emergency Hospital, residency in Suburban Hospi¬ 
tal, three years of training in colon surgery at Mayo Clinic, from 1945 to 
1948, prerectorship with Dr. Garnett W. Ault for three years until 1948 — 
until 1950, pardon me, two years. 

Q. Are you associated in the practice of medicine with any others ? 

A. With Dr. Ault and Dr. A. F. Castro. 

Q. In October of 1951, were there any other doctors in association 
with you? A. At that time, Dr. McCarthy was also with us, Dr. Joseph 
McCarthy. 

Q. At that time the four of you occupied the same office? A. Same 
offices and practiced together seeing our patients interchangeably and as a 
community venture. 

Q. Doctor, did there come a time when a patient by the name of Eula 
Tawney came under your care, or the care of the group of physicians of 
which you are a part? A. Yes, I have here a record of this patient, if I 
may refer to it. Mrs. Eula Tawney came under the care of our clinic. 

MR. DOHERTY: Your Honor please, I object to the testimony by 
Dr. Smith covering the part prior to some time in April or May of 1952. 
According to the testimony of this plaintiff, she first went and saw Dr. 
Castro, who examined her and did certain things and, according to her 

178 testimony, she saw Dr. Smith on one occasion and that was in April 
or May of 1952, when he sent her to Dr. Hunter’s Laboratory and also to 
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Groover, Christie and Merritt for examination of the stomach and other 
parts of the body. 

THE COURT: Mr. Berlow, in the economy of time, I think, instead 
of going over her entire medical history, it should relate to what we are 
concerned with here. 

MR. BERLOW: Yes, that is right, Your Honor. 

BY MR. BERLOW: 

Q. Those records that you have, Doctor, would you tell us how they 
are prepared? A. These records are prepared by the — 

MR. DOHERTY: Your Honor please, my objection doesn’t go the 
records at all. The proper doctor can use those records. Unless Dr. 
Smith can testify now that he was the one who saw her at that time, I do 
object to any reference to the records other than what he saw her for and 
when he saw her. The fact that somebody else kept the records and some¬ 
body else did something isn’t proper, because I wouldn’t have a chance or 
opportunity to cross-examine that doctor. 

THE COURT: I wonder if you gentlemen couldn’t look at these rec¬ 
ords — all he has testified to is she went to this office on a specified day — 
and see if you can’t stipulate she went there on that date. 

179 MR. DOHERTY: She stated she went there and was examined and 
treated by Dr. Castro, and by Dr. Castro alone. I do object to it. I would 
like to see the records eventually, I want to see them. 

BY MR. BERLOW: 

Q. Doctor, would you examine those records and would you tell, 
from an examination of those records, who was the first doctor who treated 
Mrs. Tawney? A. Yes, and there must be some mistake, if I may say 
so, because Dr. McCarthy is the doctor that saw this patient first and 
treated her most of the time, and he has since left our practice and his 
whereabouts I do not know of at the present time, having left our group two 
years ago. But we treat our patients so that they are seen interchangeably. 

MR. DOHERTY: Your Honor, I object. 

THE COURT: What is the objection? 

MR. DOHERTY: I object to any statement whatever, except made by 
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Dr. McCarthy, as to what happened whatever time it was in the fall of 
1951, by any doctor other than Dr. McCarthy. They should have known this 
ahead of time, they could have found it opt. The deposition very definitely 
says Dr. Castro is the one, and also the testimony here last Friday, it was 
Dr. Castro. I never heard of Dr. McCarthy. 

THE COURT: What is it you object to, specifically ? Do you object 
to him saying that Dr. McCarthy, according to these records, saw her? 

180 MR. DOHERTY: I am objecting to any further testimony on his part, 
because Dr. McCarthy is the only one that can testify on that particular 
thing, according to his own testimony. 

THE COURT: Will you read the last question or the pending ques¬ 
tion, if there is one. 

(Question read: "Doctor, would you examine those records and would 
you tell, from an examination of those records, who was the first doctor 
who treated Mrs. Tawney? M ) 

THE COURT: You have answered that question, you stated the first 
doctor was Dr. McCarthy. 

THE WITNESS: Yes. 

BY MR. BERLOW: 

Q. Doctor, would you tell me and the Court and Jury the process used 
in the preparation of those records you have before you? 

MR. DOHERTY: Your Honor please, that isn’t helpful at all to us in 
this case. 

THE COURT: The objection is overruled. 

THE WITNESS: When a patient comes to our clinic, they may be seen 
by any one of the doctors who has an appointment best suited to that patient’s 
time and availability. The history is taken and an examination is made. 

THE COURT: Who takes the history ? 

THE WITNESS: By the doctor who sees the patient and an examina- 

181 tion is made, particularly relative to the part of the anatomy in which 
we specialize, and the record is dictated, usually into a dictating machine 
and later transcribed, dictated by the doctor who sees the patient. Those 
records, we feel, are reliable enough so that in case the doctor who first 
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saw the patient is called out of town or has an emergency, is unable to com¬ 
plete an operation or some such procedure at the time the patient is most 
available to do so, we feel that these records are reliable enough so that, 
in the past, one of the other doctors of our groups has taken over from 
these records to even complete an operation on the patient who may have 
had the original history and physical examination by one of the other doctors 
in our group. 

THE COURT: Now, Doctor, you were asked for the process, you 
have gone far beyond the question that was put to you. 

THE WITNESS: I am sorry. 

THE COURT: In answering the questions, please just confine it to the 
question that is put to you. 

Your next question now, Mr. Berlow. 

BY MR. BERLOW: 

Q. Would you examine those records, Doctor, and tell me by answer¬ 
ing tT Yes” or M No, ’’ whether from an examination of those records you can 
determine what treatment Mrs. Tawney received when she first went to 
your office? A. Yes, lean. 

182 Q. Would you indicate the portion of those records that states what 
treatment she received, will you take that out and hold it before you? 

MR. DOHERTY: Your Honor please — 

THE COURT: What is it? 

MR. DOHERTY: In the face of the statement by Dr. Smith that Dr. 
McCarthy was the only one who attended to her — that may be true as far as 
their office is concerned, but it surely isn f t true in a court of law. 

THE COURT: I don't even know what date this is now, 1950, 1951, 
1949, 1939. 

MR. BERLOW: I submit at this time, Your Honor, that these, if 
there ever were anyi are records made in the ordinary course of business 
and, as such, are admissible under the applicable statutes. They certainly 
are at least as admissible as hospital records. 

THE COURT: I don’t know what they are, you haven’t brought out 
what they are, what period they cover. 
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BY MR. BERLOW: 

Q. Would you tell us, Doctor, what period of time those records 
cover? A. The initial history and examination was made on 10-21-51. 

Q. Can you tell from an examination of those records what was 
done to the patient at that time ? 

183 MR. DOHERTY: I object. 

THE COURT: Just answer ’Yes” or "No. " 

THE WITNESS: I could, yes. 

BY MR. BERLOW: 

Q. Would you tell us what was done ? 

MR. DOHERTY: I object, Your Honor please. 

THE COURT: Will counsel come to the bench. 

(The following occurred at the bench:) 

MR. DOHERTY: Your Honor please, I never heard the name Dr. 
McCarthy until just a few minutes ago. We are going on the assumption 
that Dr. Castro did the work and did everything in it, and he is here in 
town, and I never had any idea in this world it was anyone but Dr. Castro. 
We are entitled to cross-examine, and they certainly could have found out 
it was Dr. McCarthy or where he was at any time so we could have taken 
his deposition, or done anything so we would have had an opportunity to 
cross-examine him. What happened on 10-12-51 is the one that is very 
definitely the crux of this whole case because, as I understand, the rest of 
it doesn’t connect up with the case at all. 

THE COURT: Go ahead. 

MR. BERLOW: Your Honor, these are clearly records made in the 
ordinary course of business, carefully made by professtional men and are 
thus admissible just as hospital records or any other comparable records 
are admissible. 

184 THE COURT: Mr. Doherty, here, can’t cross-examine a record. 

MR. BERLOW: That is correct, but we are not offering — the case 

of New York Life Insurance Company v. Taylor I know deals with that 
question and it states that the records cannot indicate the conclusions, but 
it certainly can give evidence which is admissible as to what the physical 
facts are. 


THE COURT: Have you seen the records ? 

MR. DOHERTY: No, I haven’t. 

THE COURT: Get the records and we will take a look at them and 
see what they are. 

MR. BERLOW: I think we ought to have this marked, perhaps. 

THE COURT: What is it you are trying to get in, Mr. Berlow? 

MR. BERLOW: Just simply that she appeared there on April 7 and was 
examined by Dr. McCarthy and that he removed a piece of glass from her 
intestines. 

THE COURT: What else? 

MR. BERLOW: And the treatment that was given to her, that is pri¬ 
marily the thing. 

THE COURT: What was the treatment? Where is that? 

MR. BERLOW: This man can testify as to the procedures used in 
the profession for that sort of thing, invariably. 

THE COURT: He can testify what is used in the profession, but he 
didn't do this and he doesn't know what they used. It seems to me that 
185 when Mr. Doherty takes a deposition to find out who treated her and 
what for, that he is entitled to have that information. 

MR. BERLOW: Well, her testimony at the time of the deposition 
was that she didn't remember the name of the doctor who treated her, as 
I recall it; I don't have the deposition before me. I might add that he had 
the information that she went to this clinic and that she was treated by sev¬ 
eral doctors and he never requested an examination of her. 

MR. DOHERTY: That is very incorrect, in the deposition I pinned 
her down on it and it shows on Page 29 of the deposition that no other doc¬ 
tor treated her at all. 

MR. BERLOW: You never made any request for the records, you 
never requested to have her examined, as is done in every one of these 
cases. 

MR. DOHERTY: No, because there was nothing wrong with her, ac¬ 
cording to your own statement. 

Your Honor please, I hate to be technical in these things. As I say, 
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there isn T t much of anything there, but just reading that thing isn't as helpful 
to me as having the doctor here who could tell and explain that thing, the 
one that did it. Of course, she testified here she came back for bleeding and 
all that, and it was taken care of, and there is nothing to indicate it; it says 
she healed properly and all that, and the rest has no bearing on this case. 

186 THE COURT: That Dr. McCarthy did it and he removed a piece of 
glass; where is the part that shows the treatment? 

MR. BERLOW: Examination of the rectum with the patient in the 
left lateral Simm’s position. Digital performed and a firm object was felt 
with the examining finger about 3 to 4 centimeters from the external orifice. 

THE COURT: That is covered by removal of the glass. 

MR. BERLOW: This object was removed manually and was examined 
and was found to be a small piece of glass. That is the thing that I am pri¬ 
marily concerned with. 

MR. DOHERTY: This glass, another thing, Your Honor, I wanted 
to see what the glass looked like. They have a piece of glass, they said 
they kept it. 

THE COURT: Yes, where is that glass? 

MR. BERLOW: They haven't been able to find it. 

MR. DOHERTY: They have a piece of glass in the bottle. I was 
waiting to see the piece of glass, because 1 asked her on the deposition 
and she said they had it, they put it in a little envelope at the time and kept 
it. I wanted to see if it looked like it came from the bottle or what it came 
from. 

MR. BERLOW: They just don't have it, I am very sorry. We are 
not worried about your sensibilities, we are worried about evidence in this 
case. 

THE COURT: You ought to have been better prepared, Mr. Berlow. 
You can bring out these things you have mentioned. 

187 (The following occurred in open court:) 

BY MR. BERLOW: 

Q. Doctor, would you read us the portion of the record which deals 
solely with the treatment given to Mrs. Tawney, what was done on her first 
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visit on the 12th of October, 1951? A. There are opinions express under 
the portion of it termed "examination", and they will be included or not? 

Q. No, just give the history, Doctor, just go to that portion of the 
record which deals with the treatment that was given to her and would you 
read that to us ? A. Examination of the rectum with the patient in the left 
Simm’s position, in other words laying on the left side, digital examination 
revealed that a firm object was felt with the examining finger about 3 to 4 
centimeters in the external orifice. This object was removed manually and 
examined and found to be a small piece of glass. Anoscopic examination 
was then done and two small fissures, apparently rather recent in origin, 
were noted, one in the right lateral and one directly posterior. A small 
polyp on the posterior rectal wall about 6 centimeters from the external 
orifice was also noted. Patient was then prepared for proctoscopic exam¬ 
ination, but this could not be carried out. 

Q. Doctor, does that record indicate the method used to locate and 
remove that piece of glass? A. It was done -- yes. 

188 Q. Would you tell us what method is used to perform such an opera¬ 
tion? A. In this case the patient was lying on her left side, which is the 
usual examination position, with the gloved finger, examination of the anal- 
opening revealed the glass present and it was apparently — he was able to 
remove that with the examining finger. 

Q. Was an anoscope used? A. An anoscope was then used and ex¬ 
amination of the area from which the glass was removed revealed the fissures 
as noted. 

Q. Would you describe an anoscope for us? A. An anoscope is a 
metal tube approximately three inches long and varying in diameter, usually 
about an inch in diameter, having a shield around one end to which is at¬ 
tached a handle for manipulation. There is an opterator or a form that goes 
through the tube for easy insertion into the orifice of the body so that the 
edge will not irritate, however, it does dilate and open the orifice so that 
when the opterator is removed, examination through the hollow tube reveals 
the inside of the orifice. 
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Q. What is a proctoscope, Doctor? A. A proctoscope is a very sim¬ 
ilar instrument except that it is usually, they vary in length, but usually 
about ten inches long, used for examining up further inside of the body. 

189 Q. Was that used in this patient’s case? A. At the time of the in¬ 
itial examination, the patient had not been prepared with cleansing of the 
bowel so that could not be carried out until a subsequent examination. 

Q. So that only the anoscope was used at the time? A. The other 
was used but they could not carry out the examination because of lack of 
preparation of the bowel. 

Q. In other words, there has to be an enema, is that it? A. An 
enema is required to evacuate the contents of the bowel so that it can be 
visualized through this hollow tube. 

Q. Doctor, is there any discomfort or pain connected with the use 
of an anoscope as in this case? A. There is almost invariably some dis¬ 
comfort even in the normal case; in the presence of fissures, there is 
considerable pain to this procedure but it is necessary to make the diagnosis. 

Q. What medical instrument would be used for the actual removal of 
the glass ? 

MR. DOHERTY: He has already testified it was removed with the 
finger. 

MR. BERLOW: I don’t think so at all. 

MR. DOHERTY: That is the first thing he stated. 

BY MR. BERLOW: 

Q. Was this removed with the finger, Doctor? A. In this particular 
instance, it was removed with the finger. 

190 Q. Would there be any pain connected with that, Doctor ? A. There 
would be a certain amount of discomfort from dislodging a piece of glass 
which was stuck into a very sensitive anal skin, yes. 

Q. Is the skin of the anus more sensitive than the skin of the back of 
my hand? A. Much more so. 

Q. What causes that sensitiveity, there are more nerves ? A. More 
nerve endings and the fact it is in a protected area not subject to the en¬ 
vironment to the extent that the more exposed portions of the body are. 
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Q. Now, if that — 

MR. DOHERTY: 1 I object to any questions starting with "if", if Your 
Honor please, 1 would object to it on that basis alone. 

THE COURT: I didn’t hear the first of what you said, Mr. Doherty. 

MR. DOHERTY: I said I object to any question starting with "if". 

I understood Your Honor was going to permit him to testify as to just cer¬ 
tain things in those records and we are going beyond that now. If Your 
Honor permits that, it is over my objection, of course. 

THE COURT: These are general questions. 

BY MR. BERLOW: 

Q. Doctor, did you make an examination in your office 

191 recently to find the piece of glass referred to in those records? A. 

I checked to see if there was any such thing in our office but we do not always 
keep such foreign bodies removed from the body in cases such as this. I 
did not actually find the piece of glass from this particular case. 

Q. Doctor, do the records indicate that Mrs. Tawney returned at a 
later time that same day? A. They do, yes. 

Q. And would you read the portions of the record which state what 
was done to the patient, the treatment given to her when she returned ? 

A. Returned in the afternoon for proctoscopic examination. Dr. McCarthy’s 
first person statement here: "I showed the patient the piece of glass while 
we were in the examining room. ’’ 

Q. That was done in the afternoon? A. No, as the history goes 
along, we have it arranged so that diagnosis is given and then the recommenda 
tion of what was to be done, at the time of that initial visit the recommenda¬ 
tion was that the patient return in the afternoon for proctoscopic examination, 
and he states at that time: "I showed the patient the piece of glass while we 
were in the examining room. ’’ So that at the time of the initial examination 
before she left the first day, Dr. McCarthy showed her the piece of glass 

192 which had been removed. 

Q. Could you tell us from those records what was done when she re¬ 
turned in the afternoon? A. On 10-12-51, afternoon: This afternoon this 
patient came back for proctoscopic after she had a cleansing enema. 
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Proctoscopic was performed to approximately nine inches, no further 
pathology was noted above the anal rectal area. 

Q. That means there was no injury to any area other than the area 
where the glass was removed? A. Not to the distance of nine inches. 

Q. And does the insertion of this proctoscope to the distance of 
nine inches, does that involve any discomfort, Doctor, or pain? A. It 
involves considerable cramping and discomfort, severe cramps through 
the lower abdomen, so that very frequently at the time of initial examina¬ 
tion patients will not even tolerate the examination without considerable 
persuasion. 

Q. Does that discomfort continue for any length of time after the 
examination ? A. It does not persist but a very short time except for 
some possible minor cramping later on. 

Q. For how long a period afterwards would you say would be the 
normal cramping? A. Normally, it does not persist more than an hour 
or two. 

Q. Are those cramps comparable to stomach cramps? A. Corn- 
193 parable to the type of cramps that would result from taking a laxa¬ 
tive or purgative. 

Q. Doctor, those records, what are fissures as the term is used in 
the field of proctology? A. A fissure is a split in the skin leaving a small, 
raw, open wound. 

Q. And the records here, I believe you already testified, indicate 
the presence of fissures, is that correct? A. At the time of the initial 
examination, yes. 

Q. Would you tell us what the cause of those fissures would be? 

A. There are various causes for fissures. In general — 

MR. DOHERTY: All my objection goes to this too, Your Honor please. 

THE COURT: All right. 

BY MR. BERLOW: 

Q. I will rephrase the question: In this case, would you tell us what, 
in your opinion as a proctologist, was the cause of the fissures referred to in 
that record? A. In this case I feel that the fissures were caused by the 
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glass cutting open the skin to form the fissure. 

Q. Does the record indicate the length of these fissures caused by 
the glass? A. The record does not. 

Q. Doctor, from your experience, are these fissures painful? 

194 A. They are very painful. 

Q. Do they bleed? A. They do bleed, there is a raw surface and 
the raw surface will bleed. 

Q. What is the treatment that is given for these fissures? A. The 
local treatment is they can be painted with a silver nitrate solution or cau¬ 
terized by electrical means. They can be treated by hot baths and appli¬ 
cation of ointment to stimulate healing by themselves. 

Q. Do the records indicate how these fissures were treated upon 
her return? A. I am sorry, they do not. 

Q. What does cauterization involve? A. Cauterization may be chem¬ 
ical or electrical; chemical is by use of a substance such as silver nitrate, 
electrical uses the diathermy machine. 

Q. What is the purpose of cauterization? A. To coagulate the sur¬ 
face of the raw surface and to stimulate healing. 

Q. Is there any pain connected with either the chemical or the elec¬ 
trical process? A. Both of them cause considerable discomfort at the 
time of application and the discomfort may last from them for as long as 
twelve to twenty-four hours. 

195 Q. What is the cause of that, is that a process of burning? A. 
Burning, yes. 

Q. And would an expert in the field of procotology cauterize an area 
where glass had been removed, would that be accepted practice in the pro¬ 
fession? A. It would be accepted — 

MR. DOHERTY: I again object. Even conceding he has a right to read 
the record, what was done in this case is the only thing that is proper evi¬ 
dence in this case and I object to any part of this. 

THE COURT: I take it this doesn’t bear upon the facts with reference 
to this particular case, he is expressing his opinion at this time. 

MR. BERLOW: The plaintiff, Your Honor, has testified this was cau¬ 
terized. 
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THE COURT: Well, even so, he didn f t see the plaintiff. 

BY MR. BERLOW: 

Q. Doctor, would you examine those records again and would you 
tell me if you at any time saw this patient in the office? A. I saw her on 
6-30-52. 

Q. Did you make an examination of her at that time? A. I did not 
examine her at that time, no; it was consultation with the patient, discussing 
her condition. 

196 Q. Did she make a complaint to yop at that time? A. Yes, she was 
complaining of her rectal pain, and consultation was with regard to her need 
for further surgery. 

Q. Well, had she been to your office and seen any of the other doctors 
after October 12, 1951, and prior to the time that you saw her? A. She 
was seen again on 10-25-51, again on 4-8-52. 

Q. Who saw her on 10-25-51? A. Dr. McCarthy again. Dr. Mc¬ 
Carthy again saw her on 4-8-52. 

Q. Do the records indicate what his examination revealed at that 
time, 10-28-51, is that right? A. 10-25-51. 

Q. We have already gone through that, haven’t we, Doctor? A. 

No, she was in on the morning of 10-12-51 and the afternoon of 10-12-51. 

Q. Then she was seen again on October 25, 1951? A. Yes. 

Q. Would you tell me from the records what was done at that time? 

A. Reading from the record: Patient states she had a fair amount of dis¬ 
comfort after the examination — 

THE COURT: He asked you what was done at that time. 

BY MR. BERLOW: 

Q. Don’t give any of the history, just read that portion which indi¬ 
cates the treatment. 

197 A. Digital and anoscopic examination reveals both super fissures 
previously described had healed. The patient was discharged and told she 
need not return unless she had further symptoms. 

Q. Now, the digital examination is the examination with the finger? 

A. That is right. 
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Q. And the anoscopic examination is the examination with the in¬ 
strument you described, is that correct? A. That is right. 

Q. Did she receive any other treatment on October 25? A. Not as 
recorded on the chart. 

Q. When was the next time that she came to your office? A. 4-8-52. 

Q. Did you see her at that time? A. I did not see her at that time, 
no, Dr. McCarthy again saw her. 

Q. Does the record indicate the treatment that she received at that 
time? A. Digital and anoscopic examination. The patient has another 
fissure with the bleeding point and the sentinel pile distal to it. There is also 
a posterior fissure with a pile posterior. The anterior fissure was cauter¬ 
ized with twenty per cent silver nitrate. The patient was also proctoscoped 
at that time. She was advised then to have an X-ray of the bowel and the 
198 upper intestinal tract and also to have a complete blood count at Dr. 
Hunter 1 s Laboratory. She was advised to have an operation for removal of 
the fissures and, as usually done at that time of such an operation, the 
hemorrhoid tissue was advised to be removed also. 

MR. DOHERTY: I didn’t hear the last. 

THE WITNESS: She was advised to have an operation for excission 
of the fissure and, as usually done with such an operation, removal of the 
hemorrhoid tissue at that time also. 

BY MR. BERLOW: 

Q. What is silver nitrate, Doctor? A. It is a caustic chemical. 

Q. Let’s see if I have this straight, was it the next time that she came 
back that you saw her? A. And I saw her the next time, she came in for 
consultation regarding her condition, I think primarily because of financial 
consideration regarding going ahead with the surgery. 

MR. DOHERTY: I move that be stricken. 

THE COURT: The motion is granted, it will be stricken. The Jury 
will disregard it. 

BY MR. BERLOW: 

Q. Doctor, the fissures that were observed on the 8th of April which 
you have testified to, were they located in — 



25 


MR. DOHERTY: I object to that, he hasn't testified to that at all. 

He testified he stated he has never examined this lady, at least up to June 

199 30 he hasn't, and I object to any testimony on that, at least on the 
question. 

BY MR. BERLOW: 

Q. I will rephrase it. You read from that record that fissures were 
observed in April of 1952, isn't that correct? A. That is right. 

Q. Were these fissures, can you tell us from the record whether or 
not those fissures were located precisely in the same area that the fissures 
were located which were observed on October 12 of 1951 ? A. They were 
not, one was and one was not. The examination on 10-12-51, fissures were 
in the right lateral and posterior. On 8-12-51, the fissures were located 
in the anterior and the posterior mid-line. 

Q. So that there was a fissure in an entirely different area at this 
time ? A. One of them was in a different place, the one in the posterior 
was persistent both times. 

MR. DOHERTY: He said 1951. Aire both dates 1951 that you referred 
to? 

THE WITNESS: I beg your pardon, the time of the first examination, 
10-12-51, the fissures were in the right lateral and posterior mid-line. 
Examination on 4-8-52, the fissures were in the anterior mid-line and the 
posterior mid-line. The one in the posterior was in the same location, 
the other one was not. 

200 BY MR. BERLOW: 

Q. Now, Doctor, from that record and from what you have read thus 
far from that record, are you able, in view of your experience in this field, 
to give us an opinion as to whether the posterior fissure was in any way 
causally related to the glass which was removed on October 12 of 1951 ? 

MR. DOHERTY: Your Honor please, may my objection I stated at 
the bench be to all this testimony? 

THE COURT: You are objecting to this question? 

MR. DOHERTY: Yes. 

THE COURT: The objection is sustained to this question. 

BY MR BERLOW: 
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Q. As I understand it, Doctor, on April 8 of — 

MR. DOHERTY: I object to any question starting "As I understand, " 
that isn't a question at all. 

MR. BERLOW: I withdraw that, Your Honor. May we approach the 
bench ? 

THE COURT: Yes. 

(The following occurred at the bench:) 

MR. BERLOW: I want to say that nobody knows where Dr. McCarthy 
is. 

THE COURT: I might say to you, when you are asking a hypothetical 
question, you are supposed to base it on the record and then the Jury can 
determine whether or not the record bears out the facts you are saying. 
Now, you have asked this man to base it upon this record he has in his 
201 hands, only part of which is available to the Jury. You haven't prop¬ 
erly stated any hypothetical question to him. 

MR. BERLOW: Would it be proper to restate the evidence that has 
been given and then ask him ? 

THE COURT: If you want to ask him to assume certain facts and then 
ask him to assume what you have shown in evidence, you can ask him a hy¬ 
pothetical question. 

MR. DOHERTY: He hasn't shown anything in the evidence. There is 
no evidence. 

MR. BERLOW: The evidence shows there were fissures on October 
12 and fissures on April 8, and I just want to ask him whether the fissures 
on April 8 are due to the glass which was removed, according to the evi¬ 
dence in this case, on October 12. 

THE COURT: What you are trying to get is an opinion from him. 

MR. BERLOW: That is correct; in his opinion, are they due. I 
think that is proper, Your Honor, the evidence is in the record and he is 
an expert. 

THE COURT: You asked to come to the bench, didn't you? 

MR. BERLOW: Yes. Frankly, I wanted to ask the question in a prop¬ 
er manner so as not to have the Jury get the impression that — 
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MR. DOHERTY: I don’t know how you can ask any question in a 
proper manner on this evidence. I have never heard of anything like this 

202 before in all the time I have been practicing. Really, I can’t under¬ 
stand this at all. 

MR. BERLOW: The books are full of cases like this. 

THE COURT: I don’t recall any that have been handled exactly like 
this, Mr. Berlow, where people haven’t gotten their medical people here 
who are responsible for the condition. 

MR. BERLOW: I think the evidence already shows there were fis¬ 
sures. I will ask him a hypothetical question, Your Honor, and we can pass 
on it when I get through. 

(The following occurred in open court:) 

THE COURT: At this time, we will take a five minute recess and 
the Jury will remember the admonition. 

(After recess, the Court heard a preliminary matter.) 

THE COURT: I may say to counsel in this case on trial that I am sorry 
for this interruption, but this seemed to be the only court where there was 
a recess at this particular time. Go ahead. 

BY MR. BERLOW: 

Q. Doctor, assuming that — 

THE COURT: Mr. Berlow, I would like to see you and Mr. Doherty 
right here at the bench for a moment. 

(The following occurred at the bench:) 

THE COURT: At the time of this recess, I looked at these recent 
cases that have to do with the admission of these hospital records and they 
clearly say that the diagnosis is not a part of the record which is admissi¬ 
ble, because there is so much room for disagreement and that there should 

203 be opportunity for cross-examination, so you are not entitled to get 
any of this diagnosis from this record. 

MR. BERLOW: That is correct; I don’t think any has been admitted 
either, Your Honor. 

THE COURT: I don’t know, this man has testified what, in his opin¬ 
ion, caused these fissures, and so forth. 
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MR. BERLOW: He is subject to cross-examination, Your Honor. 

MR. DOHERTY: On what? 

MR. BERLOW: As to his opinion. I could call a doctor who had never 
seen this patient and present the facts, which I intend to do now. 

THE COURT: Yes, you could. 

MR. BERLOW: What I intend to do now is to state the facts to him 
that have been admitted in evidence and ask him his opinion based on those 
facts, not based upon an examination. I think that is proper. 

(The following occurred in open court:) 

BY MR. BERLOW: 

Q. Doctor, assume that on October 5 of 1951, Eula Tawney drank 
from a coca-cola bottle which contained glass and that this glass was swal¬ 
lowed, and assume further that a few days thereafter blood was observed 
coming from her rectum, and that on October 12th there was removed from 
the area of her anus a piece of glass and that fissures were observed in that 
area on October 12th, assume further that on April 8, she returned and 
fissures were revealed in the same general area where the glass had been 
removed, would you state, Doctor, in your opinion, whether or not the 
fissures observed on April 8th were caused by the glass which was removed 
on October 12th? 

MR. DOHERTY: Your Honor please, I object to that. In the first 
place, this Doctor doesn't know what an examination would have revealed 
prior to October 12, 1951, whether or not she had this condition for some 
period of time, or just where they were other than by what is in this rec¬ 
ord. He is not including in this statement that the Doctor testified that 
this lady returned on October 25, 1951, and at that time it had healed up 
and she was discharged. None of that is contained in that question as put 
to the Doctor. And on the further ground that this record and the state¬ 
ment that has been introduced in evidence are the statements of Dr. Mc¬ 
Carthy who is the only person who can honestly testify to anything that 
went on at that time, the only doctor who knows, he is the professional 
man and to take his statement and his findings and to base a statement 
on that by this Doctor, I think is highly improper. 
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THE COURT: The objection is overruled. You may answer. 

BY MR. BERLOW: 

Q. Do you recall the question, Doctor ? If you do, would you state 
the answer "Yes" or "No"? A. May I clarify one part of the question? 

205 Q. Yes. A. The question involves, in part at least, whether the 
fissures seen on 4-8-52 were in any way related to the fissures found at the 
time of the examination on 11-12-51? 

Q. That is correct— 10-12-51. A. 10-12-51. I would say that 
there could very well be a direct relationship in that once there has been a 
fissuring of the skin, the resulting scar and aggravation of the rectal condi¬ 
tion, in general, would subject that patient to easier recurrence of a fis¬ 
sure of the type that was found on 4-8-52; yes. 

Q. And, Doctor, would the fact that there had been no prior history 
of any fissures prior to October 12th, would that alter your opinion in any 
way? A. The fact that there was no history or evidence of fissures prior 
to 10-12-51 would further substantiate my opinion, in my opinion, that the 
subsequent fissuring was related to the fissure that was found on 10-12-51. 
The subsequent scarring would make that area more subject to fissuring 
at a later date, such as the type that was found on 4-8-52. 

Q. Would the fact, Doctor, that on October 25, it appeared that the 
fissures have healed, would that mean necessarily that there were no scars? 
A. No, there would almost definitely be some scarring left from a healed 
fissure which would subject that patient to easier fissuring at a subsequent 

206 

time. The normal environment or the mild aggravation such as to the pas¬ 
sage of a constipated stool or a diarrheal movement which in a normal — 
which would not fissure a normal anus but would one which had been scarred 
by a previous fissure. 

Q. Would there be pain connected with fissures at the time of a bowel 
movement? A. There is pain at the time of bowel movement with any fis¬ 
sure, yes. 

Q. Would there be pain at any other time ? A. The pain is likely to 
persist anywhere from a few minutes to a few hours. 

Q. After the bowel movement? A. After the bowel movement. 


30 


Q. Would there be bleeding connected with these fissures? A. There 
is usually bleeding from the raw surface where the fissure is split open, 
it leaves a raw surface exposed where the skin is split open. 

Q. Now, at the time you saw this patient, Doctor, did you prescribe 
any treatment for these fissures? A. Well, now, I saw her for consulta¬ 
tion on 6-30-52 and going on the record only, she had been advised to have 
an operation and this Was discussed with her at that time. 

Q. Did you tell her at that time what this operation was ? A. I am 
sure I did. 

Q. Would you tell us what type of operation is prescribed in this con- 
207 dition. A. Prescribed the patient would undergo a fissurectomy or 
excission of the fissure area along with the surrounding hemorrhoid tissue. 

Q. Does that involve any hospitalization, Doctor? A. It usually 
requires from between an average of five to seven days in the hospital. 

Q. Is that operation performed under an anesthetic? A. It always 
requires an anesthetic of some type. 

Q. Is there any cutting involved in that operation? A. It does re¬ 
quire cutting, yes. 

Q. What is actually cut and removed? A. The area of the fissure 
with the surrounding scar tissue edges that are present, the hemorrhoidal 
veins are excised or cut out. 

Q. There is pain associated with that operation after the anesthetic 
wears off? A. There is always pain associated with the operation, yes. 

Q. Is the patient able to walk immediately afterwards? A. They 
are not usually allowed to walk until the following day. 

Q. Is walking painful after that time? A. It is, they walk with con¬ 
siderable caution but they are led and helped to a hot tub which is soothing 
and stimulating to the circulation to promote healing, so they do walk to 
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the bathroom, yes, but with some difficulty, the following day and there¬ 
after. 

Q. Is the area bandaged or treated in any way after this operation ? 

A. It is bandaged until the following morning after surgery, at which time 
the bandage is removed to start the hot baths; following that, applications 
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of dressings with witch hazel in the day time and ointment dressings at 
night are kept on the area constantly. 

Q. In the application of this witch hazel, is there any pain connected 
with that? A. There is pain in the area already and the applications are 
designed to be soothing. 

Q. After the patient leaves the hospital at the end of — the fifth or 
seventh day? A. That is right. 

Q. Is the patient then confined at home for any period of time? A. 
They are confined for another one to two weeks, on an average. 

Q. And are they instructed to stay in bed? A. They are instructed 
to limit their activity but they may be up and around, continuing on the 
baths which we call sits baths and the ointment applications, and somewhat 
limited activity. 

209 Q. You referred, when you were describing the operation, to excis¬ 
ing the veins. What does that mean? A. Cutting out the little veins that 
constitute the hemorrhoids, which are another aggravating factor. There 
are numerous aggravating factors for these fissures, hemorrhoids are one 
of them, and we feel it should be removed along with the fissure operation. 

I do not prefer to do a fissure operation alone, whenever I perform it, I us¬ 
ually advocate and feel that it is definitely advisable to remove the hemorr¬ 
hoids, to remove one of the many aggravating factors which may help to re¬ 
sult in subsequent fissures or inadequate healing of the excised fissure area. 

Q. Then at the end of the one or two week period that the patient re¬ 
mains home, can they then return to work? A. Most of the patients are 
back to work between two and three weeks after surgery, so that after one 
or two weeks at home they do return to work. They continue on treatment 
morning and evening and, later on, evening only, and they continue under 
our care for a period of six months. 

Q. Doctor, for the surgery and the medical care involved thereafter, 
what would be a fair and reasonable charge by a surgeon in the District of 
Columbia? A. A fair and reasonable charge for the surgery, care in 
the hospital, six months of care afterwards, would be $250. 

Q. That is assuming that there are no complications ? A. Assuming 
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no complications, in the average case. 

210 Q. And what would be the charge for the hospitalization, if you know? 
A. We would have nothing to do with that. From what I have seen of pa¬ 
tients’ bills — 

MR. DOHERTY: I object to that definitely. We are getting too many 
records, Your Honor please, I object to it. 

MR. BERLOW: 1 will withdraw that question. 

BY MR. BERLOW: 

Q. How many of these operations have you performed would you say, 
Doctor, in the District of Columbia in the last three years, roughly? 

A. (No response.) 

Q. Have you performed as many as a hundred? A. I’d say closer 
to three hundred in the last three years. 

Q. Did you at that time familiarize yourself with the hospital costs 
of this type of surgery? A. In a general way, because it does not affect 
us directly. I have a general opinion of it, yes. 

Q. You are on the staff of certain hospitals, are you not? A. I am. 

Q. What hospitals are those? A. Staff of Doctor’s, Emergency, 
Georgetown, Suburban, George Washington, Garfield, Children’s. 

Q. Is that all? Would you tell us now, Doctor, how much the hos- 

211 pitalization would cost in this type of operation? A. For a week’s 
stay in the hospital, assuming that you were there a week, the average care 
would run in the neighborhood of $175, I would estimate. 

THE COURT: Mr. Berlow, I take it that you hope the Doctor will 
finish this afternoon, do you not? 

MR. BERLOW: Yes, Ido. I have no further questions. 

BY MR. BERLOW: 

Q. Did your office render a bill to Mrs. Tawney? A. We did render 
a bill for the care to this point. 

Q. How much is that up to this time? A. For the treatment and 
medical care to this time, we rendered a bill for $50. 

Q. That doesn’t include any charge for your testimony here today, 
does it, Doctor? A. 1 No, it does not. That was set actually sometime 
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previously, without knowing about this case. 

Q. But you do intend to send a bill for this testimony, isn’t that cor¬ 
rect? A. Ido. 

Q. For the time here? A. I do. 

MR. BERLOW: I have no further questions. 

CROSS-EXAMINATION 
BY MR. DOHERTY: 

Q. How long did you say you specialized in this particular branch of 
212 medicine? A. I have been specializing in it since 1948. 

Q. And in the District of Columbia?! A. In the District of Columbia. 

Q. And how many operations for hemorrhoids have you performed 
during that period of time, approximately? A. I would estimate — I 
don’t know without checking my records, but I would estimate it would be 
at least eighty in a period of a year. 

Q. In other words, that would be about 560? A. Five or six hun¬ 
dred operations, I would estimate. 

Q. Doctor, how many of those patients that you operated on ever gave 
you a history of having swallowed glass ? 

THE COURT: Would you read the question? 

(The.question was read.) 

THE WITNESS: I don’t recall that any other patient in that time had 
swallowed glass. 

BY MR. DOHERTY: 

Q. It is usually caused by other reasons, isn’t that right; what are 
the real reasons for the cause of hemorrhbids and fissures, normally? 

A. There are so many and so varied that I don’t think it is possible in the 
case of any one case, as a rule, as in the majority of cases, to state that 
the causes were entirely due to constipation, sitting on cold surfaces, 
heart trouble, or any of the numerous causes which will aggravate hemorr- 
213-A hoids, if we are talking about hemorrhoids. 

Q. Is constipation one of the greatest causes of the cases you had ? 

A. It is one of numerous aggravating factors. 
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Q. But your answer to my other question was that you have never had 
a history of one having swallowed glass prior to this? A. I don’t recall of 
one, off-hand. 

MR. DOHERTY: That is all. 

THE COURT: Have you any further questions, Mr. Berlow? 

MR. BERLOW: Just a minute, Your Honor. 

MR. DOHERTY: There is one question I missed. 

BY MR. DOHERTY: 

Q. You spoke about three to four centimeters, that is about an inch? 
A. An inch is approximately two and a half centimeters. 

Q. In other words, that is approximately an inch and a half that you 
referred to? A. Three centimeters would be slightly over an inch. 

Q. A centimeter is about two-fifths, you say, of an inch; one centi¬ 
meter is about two-fifths of an inch? A. Two-fifths of an inch. 

REDIRECT EXAMINATION 
BY MR. BERLOW: 

Q. Doctor, we have talked about fissures and we have talked about 
213 hemorrhoids. Is there a distinction or relationship between those 
two things? A. There is a relation between the two in that frequently child¬ 
ren who do not have, rarely if ever have, appreciable enlargement of the 
hemorrhoid tissue, will get fissuring from the passage of a large consti¬ 
pated stool and usually heal up without too much treatment or trouble, they 
do not usually require surgery. Adults almost invariably have some en¬ 
largement of the hemorrhoid veins and when they develop a fissure from 
any cause, it is likely to be more persistent, more difficult to heal, once 
it is healed it is usually less firm, the scar is less firm and it is more 
subject to subsequent fissuring, an opening of the raw surfaces. 

MR. BERLOW: I have no further questions. 

MR. DOHERTY: I have no questions. 

THE COURT: You are excused, Doctor. 

(Witness excused.) 

(CERTIFICATE OF OFFICIAL COURT REPORTER) 

♦ * * * * 
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215 (Dr. Smith was excused.) 

MR. DOHERTY: May we approach the bench? 

(The following occurred at the bench:) 

MR. DOHERTY: At this point I move to strike all the testimony of 
Dr. Smith and also in the same motion, I desire to move that a juror be 
withdrawn for the simple reason that this testimony that has gone in there 
definitely is prejudicial to us. It hasn’t been brought in in the proper man¬ 
ner. Information went in through here that should never have gotten in, 
in any way, except by the doctor who made those statements and what he 
did as a professional man. It isn’t like records kept in a hospital where 
the nurse comes in and gives pills or John Jones said so and so when he came 
in, he apparently had a broken arm, or something. 

THE COURT: Yes, it is routine matters that this shop book rule cov¬ 
ers. 

MR. BERLOW: That case, Your Honor, the leading case, this New 
York Life Insurance Company v. Taylor, as I recall it, the matter that was 
admitted was a diagnosis as to what was causing these symptoms. That isn’t 
involved in this case at all. 

THE COURT: No, you are wrong about that. 

MR. BERLOW: In this case, the only evidence that has been taken 
from the records is as to what was seen, namely, a cut, which is some¬ 
thing that any lay person could testify to and that is what is admissible 

216 under the shop book rule. What isn’t admissible are opinions and 
the only opinions that have been offered in this case are opinions that this 
doctor has given, which he could cross examine. He could cross examine 
this doctor. 

THE COURT: This thing about being fissures, that would be diagnosis. 

MR. BERLOW: That is something that could be observed with the naked 
eye, that any person could see. 

THE COURT: He couldn’t see it with the naked eye, he had to get 
all this equipment to see it. 

MR. BERLOW: I mean with equipment, it is something that is visible. 

THE COURT: I guess I will deny the motion. What about the hospital 
records ? 


36 


MR. DOHERTY: I am not holding her here at all. I objected to them 
going into evidence on his motion because they are not all there. I wanted 
to get the nurses* notes, that is what I wanted. 

THE COURT: Any diagnosis by the doctor in these records is not going 
to go in unless the doctor comes. 

MR. BERLOW: I don't want to make an issue of those records, I just 
want to offer them to show that there was — 

MR. DOHERTY: The girl is screaming out there and I don't blame 

her. 

217 THE COURT: Yes, I want to let her go or else use her. 

MR. BERLOW: I will forget about the hospital records. 

MR. DOHERTY: Will you tell her, then, she doesn't have to stay, 
and give her the records? 

THE COURT: All right. I take it neither one of you wants to use her? 

You might tell her she can go (To the clerk). 

MR. BERLOW: Your Honor, if Your Honor has nothing else, that 
is my case except I want to show the Coca-Cola bottle to the the jury, 
which has been admitted into evidence without objection. 

MR. DOHERTY: That Coca-Cola bottle, the only thing I am permit¬ 
ting it in on is not the fact the glass is in there and it was at that time, the 
only thing I am allowing admission there — that is, without my objection -- 

THE COURT: I understand. 

MR. DOHERTY: --is that it was our Coca-Cola bottle and was put 
out from our place, I will concede that. But beyond that, about the piece 
of glass being there, I don't concede anything such as that, that it was there 
at that time. 

MR. BERLOW: I will just offer the bottle and show it to the jury. It 
is in evidence. 

THE COURT: All right, you can pass that around. There is a little 
piece of glass in there now. 

218 MR. DOHERTY: Yes, I know, that is the thing I object to. I am ob¬ 
jecting to it going to the jury on any stipulation or without any objection as 
to that particular part of it. 
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THE COURT: Well, I guess I will have to overrule your objection. 

(The following occurred in open court:) 

THE COURT: Mr. Berlow, here is the bottle, if that is what you are 
looking for. 

MR. BERLOW: Yes. 

Will you just pass this around (handing the bottle to the jury.) 

THE COURT: Do you rest now, Mr. Berlow? 

MR. BERLOW: Yes, plaintiff rests. 

THE COURT: Mr. Berlow rests. Do you want to make an opening 
statement? 

MR. DOHERTY: Your Honor please, I would like to start tomorrow 
morning and go right through. I would appreciate that, I would like to go 
right through. I am certain I won f t take over the morning to finish my case 
and we could go right through with my witnesses. I am certain I can be 
through at that time. 

THE COURT: Ladies and gentlemen of the jury, you will remember 
the usual admonition and please be here tomorrow morning at a few minutes 
before 10:00 o’clock and be in the box promptly at 10:00. We would like to 
get started at 10:00, if possible. 

219 (Court adjourned at 3:35 p.m., to resume October 26, 1955, at 
10:00 a.m.) 

(CERTIFICATE OF OFFICIAL COURT REPORTER) 

******* 

319 COURT f S CHARGE TO THE JURY 

THE COURT: Members of the jury, when a person comes into court 
and makes a complaint, the complaining party is known as the plaintiff 
and the party against whom the complaint is made is known as the defen¬ 
dant. In this case, the plaintiff is Mrs. Eula A. Tawney and the defendant 
is the Washington Coca-Cola Bottling Works, Inc. 

This suit is what is commonly known as a negligence suit. The de¬ 
fendant here is charged with negligently handling a bottle of Coca-Cola in 
such a way as when it was used by the plaintiff, injury resulted from it. 
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In other words, the plaintiff says that the defendant was negligent and that 
the defendant's negligence was the proximate cause of injury to her and 
she seeks damages. 

On the other hand, the defendant denies that it was negligent and 
says that the plaintiff is not entitled to damages. 

By negligence,; we mean a breach of duty that one person owes to 
another. Negligence is the failure of one who is under a duty to another to 
use that degree of care and caution that an ordinarily prudent person would 
use under the same circumstances. Negligence may result from a failure to 
do something that a man ought to do or it may result from doing something 
that he ought not to do. 

I may express it differently, negligence is the failure by a person to 
do something that he ought to do or the doing of something that he ought not 
320 to do in a particular transaction, something that a reasonably prudent 
man would not do under the same circumstances. 

Now, in the case here, the negligence charged is solely the selling 
of this bottle of Coca-Cola with glass in it, followed by injury resulting 
therefrom to this plaintiff. That, I said, is the charge made by the plain¬ 
tiff. 

The mere fact of the injury, the happening of the accident here com¬ 
plained of, does not prove negligence. The defendant does not insure 
everybody against harm who may use the Coca-Cola which comes from its 
hands. It is not an insurer, so that the mere happening of the accident 
brings about liability, but it must be established by evidence in the case 
here that there has been negligence, an omission of duty or a breach of 
duty of some kind on the part of defendant toward the people it served, or 
for whom this Coca-Cola was intended and in proving the case, the burden 
rests, as always in cases of this kind, upon the plaintiff. 

The plaintiff must satisfy you by a fair preponderance of the evidence 
in the case that there was negligence. 

Of course, in the case of a corporation, it can act only through its 
agents, that is, through its officers and employees and negligence on their 
part is chargeable against the corporation; that is the negligence of the 
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corporation through its officers or employees here acting in connection 

321 with carrying out its business. 

Now, as applied to this case, the law briefly stated is that the mere 
fact that the glass was found in the Coca-Cola bottle does not give rise to a 
presumption that it was there by the negligence of the defendant, its agents 
or employees. But the fact that glass was found is a fact to be considered 
by you in connection with all the other facts in the case as shown by the ev¬ 
idence. 

The defendant in the preparation of its products for human consump¬ 
tion is required to exercise such reasonable care with respect thereto as 
persons of ordinary care and caution would have exercised under the same 
or similar conditions and if you find from the evidence that the defendant 
did, in the preparation of this Coca-Cola, employ such reasonable care and 
that there was no breach or negligence of any kind on its part, it would be 
your duty, of course, under those circumstances to return a verdict for the 
defendant. 

The jury are instructed, however, that it is a practical impossibility 
for one who buys a bottled product, such as Coca-Cola, to know the conditions 
under which that particular bottle of Coca-Cola is bottled. So, if it is shown 
by the greater weight of the evidence that a person is injured by glass con¬ 
tained in a bottle of Coca-Cola and that the Coca-Cola was bought in the 
capped bottle in which it was put up by the defendant, then you are told that 
from such a showing, you may, if you think you should, infer that the de- 

322 fendant was negligent, though you are not compelled to so infer. 

Further, you are told that in determining whether or not the defen¬ 
dant was negligent, it is not necessary that there be testimony of a witness 
to the effect that such and such an act was negligent, but it is for you to de¬ 
termine, after taking into consideration all the evidence in the case, whe¬ 
ther or not in bottling the Coca-Cola bought by Mrs. Tawney, the defen¬ 
dant exercised that reasonable care with respect thereto as persons of 
ordinary care and caution would have exercised under similar circum¬ 
stances. hi other words, in determining whether or not the defendant 
was negligent, it is not required that there be direct and positive testimony 
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to specific acts of negligence. There may be evidence of circumstances, 
factors or events from which the jury may, if it deem it proper and rea¬ 
sonable so to do, infer that there was negligence on the part of the defen¬ 
dant. That means only that there may be circumstantial evidence, that is, 
evidence of circumstances which to your mind may reasonably give rise 
to the inference that there was negligence. 

You will understand, of course, that before the defendant may be 
held liable in damages, you must first find from the evidence, that is from 
the greater weight of the evidence, that negligence occurred on the part of 
the defendant corporation or its employees and that such negligence was the 
proximate cause of the injury of which the plaintiff complains. 

323 Now, there are some general observations which I will now make to 
you. When a case is tried before a jury, the court consists of the Judge and 
the jury, each has a separate function and responsibility. It is the duty of 
the Judge to preside at the trial, to pass on questions of law as they arise, 
including the admissibility of offered evidence, and finally, at this stage 

of the proceeding, to explain to you the law applicable to the case. 

You are bound and obligated to follow the Court 1 s instructions as to 
the law, but you, ladies and gentlemen, are the sole judges of the facts in 
this case. You are the fact-finding body of the court. You are to determine 
what the facts are from the evidence in the case. 

The evidence in the case consists of the testimony which you have 
heard from the witnesses here and from the exhibits in the case and, in ad¬ 
dition, the evidence consists of reasonable inferences which you may draw 
from evidence in the case. What the attorneys say to you is not evidence and 
what the Judge says to you is not evidence; the evidence is just what I have 
said to you. Also, it is your recollection of the evidence which is to guide 
you; it is not the recollection of the Court and not the recollection of the 
attorneys, but it is your recollection of the evidence which is to guide you. 

You are to decide this case without passion or prejudice or sympathy 
for or against any party to this action. 

324 You are not only the judges of the facts but you are the sole judges of 
the credibility of the witnesses who appeared here before you. That means 
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that you are to determine the credit and weight to be given to the testimony 
of each witness who appeared here before you. In determining the credibility 
of a witness, you may take into consideration the demeanor of the witness 
on the witness stand, whether the witness; impressed you as a truth-telling 
individual or the contrary, whether the witness impressed you as having an 
accurate memory and recollection. You may take into consideration the 
reasonableness or unreasonableness of the testimony of a witness, its 
probability or improbability. 

You may take into consideration the interest, if any, of a witness in 
the outcome of the case. Naturally, the plaintiff, Mrs. Tawney, is inter¬ 
ested in the outcome of the case and you may take that into consideration. 

You may also take into consideration such factors as relationship of 
a witness to a party to the case, whether by blood relationship or by rea¬ 
son of employment. You may also take into consideration friendship or any 
other circumstance shown by the evidence, in this case, which may have a 
bearing upon the capability or desire of a witness to accurately relate what 
the witness knows. 

In this case, you will remember that there was one doctor who gave 
what is known in the law as opinion evidence and, in addition, he testified 
325 to certain facts. You are told that an expert may generally give his 
opinion on certain scientific matters; he may answer a hypothetical ques- 
ion, that is a question based upon assumed facts, that is, facts assumed 
which are claimed by the party putting the hypothetical question have been 
shown in the evidence. 

Now, what I am now saying to you applies to opinion evidence, not 
to factual testimony. A person who, by education, study and experience, 
has become an expert in any art, science or profession, and who is called 
as a witness, may give his opinion as to any matter in which he is versed 
and which is material to the case. You should consider such expert opin¬ 
ion and should weigh the reasons, if any, given for it. You are not, how¬ 
ever, bound by such an opinion. You may give it such weight as you deem it 
entitled to receive, whether that be great or slight, and you may reject it 
if, in your judgment, the reasons given for it are unsound. 
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Now, we have in our law what is known as the burden of proof. When 
a person comes into court and makes a complaint, the burden of proof is 
on the complaining party. This burden requires the plaintiff to prove her 
case by a fair preponderance of the evidence. 

Preponderance of the evidence means the greater weight of the evi¬ 
dence or evidence which, to your mind, has greater convincing force than 
that on the other side. In order for you to find a verdict for the plaintiff 

326 in this case, you must be reasonably satisfied that the allegations 
of her claim are true and have been established by the greater weight of 
the evidence. 

You do not decide the preponderance of the evidence or the greater 
weight of the evidence by the number of witnesses called by the opposite 
side. It does not matter which side calls the witnesses, sometimes a 
witness called by one side may give testimony favorable to the other. 

After considering all the evidence, you should consider it in the light 
that I am now about to state. You should weigh it, sift it; weigh it just as 
though you had a pair of scales in your hands. If, in weighing the evidence, 
you find that it weighs no more on one side than on the other but is equally 
balanced, why then, in that case the plaintiff would have failed to carry her 
burden of proof. 

Also, if you find in weighing the evidence that it weighs more on the 
side of the defendant, then the plaintiff would have failed to carry her bur¬ 
den of proof. But if you find that the plaintiff has carried the burden of 
proof, that is, has established by the greater weight of the evidence that 
the defendant was negligent and that such negligence was the proximate cause 
of injury to her, then she would be entitled to your verdict. In other words, 
she would have successfully carried the burden of proof. 

327 Now, several times I have used the term "proximate cause". You may 
be negligent, but if no injury results from your negligence, why, no liabil¬ 
ity arises. So that if you are negligent but your negligence is not the prox¬ 
imate cause of injury to anyone, why then, no case for liability arises. 

You are told that the proximate cause of an injury is that cause which, 
in natural and continuous sequence, unbroken by any efficient intervening 



cause, produces the injury and without which the result would not have oc¬ 
curred. It is the efficient cause, the one that necessarily sets in operation 
the factors that accomplish the injury; it may operate directly or by putting 
intervening agencies in motion. I know that sounds like a very technical 
definition. 

Now, the first question for you to determine in this case is the issue 
of negligence. If you find that there was no negligence or that negligence 
has not been established, that is the end of the case and you need not go any 
further and it would be your duty, under those circumstances, to find for 
the defendant. But if you find by the weight of the evidence that the defen¬ 
dant was negligent and that such negligence was the proximate cause of 
injuries sustained by Mrs. Tawney, you would then proceed to the consid- 
eration of damages. 

You are instructed that if, under these instructions, your verdict is 

i 

for the plaintiff, then it would be your duty to award to her such sum as will 
fairly and reasonably compensate her for all the damage suffered by her 
328 which proximately resulted from the negligence of the defendant. 

If your verdict is for the plaintiff, you will consider, in fixing the 
award, the elements of damage which I am now about to mention; Such sum 
as will reasonably compensate her for all injury you find she sustained which 
proximately resulted from the negligence of the defendant and for such phys¬ 
ical conditions complained of by her as yoq find are the probable consequence 
of the injuries sustained as the proximate result of said negligence; such sum 
as will reasonably compensate her for any physical pain and suffering, dis¬ 
comfort and mental anguish suffered by her and proximately resulting from 
the injury in question; and for such pain and discomfort, if any, as you may 
find she is reasonably certain to suffer in the future from the same cause; 
and such sum as represents the reasonable value, not exceeding the cost 
to her, of examinations and medical care reasonably required and actually 
given in her treatment, or such as the evidence shows may reasonably be 
likely in the future from the same cause. 

Now, you are told that the plaintiff has the burden of proof not only 
with regard to negligence and the matter of proximate cause, but the 
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plaintiff has the burden of proof as to her injuries and as to her damages in 
the same way that she has the burden of proof with respect to the negligence 
charged and the matter of proximate cause. As I have stated, the burden 

329 of proof is on the plaintiff to establish the elements of her damage. 

If you find for Mrs. Tawney, the amount of your verdict must be 

based upon the evidence. You are not to award to Mrs. Tawney, even if 
your verdict is for her, speculative damage, that is, compensation for al¬ 
leged injuries and future detriment which, although possible, are remote, 
conjectural or speculative. In other words, you are to base your verdict 
not upon conjecture or speculation, but only as the preponderance of the 
evidence shows there is a reasonable certainty that the alleged injuries 
were proximately caused by the negligence of the defendant and that there 
will probably be future damage or suffering resulting therefrom. 

Your verdict will either be for the plaintiff or for the defendant. If 
your verdict is for the plaintiff, the award should be in one single sum. 

When you retire to the jury room, you will there elect your foreman 
and your foreman will give each of you an opportunity to express your views. 
Upon your return to the courtroom, the foreman will state your verdict. 
However, each of you individually may be asked to state the verdict, in which 
case you should be prepared to do so. Your verdict should unanimous. 

When the jurors pass out of the courtroom, I will ask the alternate 
juror to remain behind in the courtroom and the Court is grateful to him 

330 for his services, as I am sure the lawyers in this case are, and the 
parties. 

Are there any objections or requests? 

MR. DOHERTY: No, Your Honor. 

MR. BERLOW: May we approach the bench? 

THE COURT: Yes. 

(The following occurred at the bench:) 

MR. BERLOW: I don't recall hearing anything said about mental an¬ 
guish in the instructions. Was that included in there? I may have missed it. 

THE COURT: I will ask the reporter to read it. 

(The requested portion was read.) 
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(The following occurred in open court:) 

THE COURT: Ladies and gentlemen, you may now retire and give to 
this matter the same conscientious consideration that you would any matter 
of importance in your life. You may now retire. 

(The jury retired at 2:55 p.m.) 

(The jury returned its verdict at 4:45 p.m.:) 

DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a verdict? 
THE FOREMAN: We have. 

DEPUTY CLERK: Do you find for the plaintiff or for the defendant? 
331 THE FOREMAN: We find for the plaintiff. 

DEPUTY CLERK: In what amount do you find for the plaintiff? 

THE FOREMAN: We find in the amount of $5,500. 

DEPUTY CLERK: Members of the jury, your foreman says that you 
find for the plaintiff in the amount of $5,500 and that is your verdict, so say 
you each and all. 

(The jury signified affirmatively.) 

MR. DOHERTY: May the jury be polled, if Your Honor please? 

THE COURT: Yes. 

(The jury was polled.) 

(Whereupon, the foregoing proceedings were concluded at 5 o’clock 

p.m. 


(CERTIFICATE OF OFFICIAL COURT REPORTER) 
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WASHINGTON COCA-COLA BOTTLING WORKS, INC., 
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E ULA A. TAWNEY, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

The appellee adopts the jurisdictional statement of the appellant. Here¬ 
after the appellee is referred to as the Plaintiff, the appellant as the Defendant. 

COUNTER-STATEMENT OF THE CASE 
On October 5, 1951, the plaintiff purchased a bottle containing a beverage 
known as Coca-Cola from a vending machine owned and operated by the defendant 
(Tr. 15, 86). The defendant had manufactured and bottled the beverage in its 
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plant (Tr. 77). Upon turning the bottle, upside^ down while drinking from it, 
the plaintiff felt something extremely painful sticking into her throat (Tr. 
15). She began to choke and couth and expectorated blood into a receptacle 

• * ,A 

(Tr. 23, 88, 105, 124). She was sent to a hospital and then to the Public 
Health Dispensary for medical attention (Tr. 18, 19, 158, 159). 

The bottle was produced at the trial, properly identified, and admit¬ 
ted in evidence withdut objection (Tr. 83). It contained small pieces of 

glass (Tr. 39). After a week the pain ceased in her throat and became 

% , 

associated with her lower colon and anus. It became particularly notice¬ 
able when she moved her bowels. Bleeding was observed at this time 
(Tr. 25, 143). She went to her family physician who immediately referred 
her to a group of four specialists in the medical field known as proctology 
(Tr. 164, 166), which concerns itself with the diagnosis and treatment of 
the colon, rectum and anus (J. A. 11). These specialists operate a clinic 
in Washington and practice as a group. They occupy the same building 
(J. A. 11). They use each other’s records interchangeably in the treatment 
of their patients. They unreservedly rely upon each other’s records even 
in completing a surgical operation begun by another. The records are die- 

' * # H • 

tated by the physician immediately after his treatment and examination of 

* * * . '• *•* •* 

the patient. They are later transcribed by a secretary (J. A. 13, 14). The 
plaintiff, according to these records, was treated by a member of this 

• r , ' 

group. Dr. McCarthy (J. A. 12). Her deposition, taken by the defendant 

prior to trial, revealed that she was then in doubt as to which of the four 

* • . 

doctors treated her, but did ultimately testify that she remembered it to 


* ** ** , * • ' f ■ t ’ J • 

be Dr. Castro, one of the members of the group. The defendant at no time 
prior to trial made a request or motion to examine either the plaintiff or 
the records of the clinic, although the plaintiff at the time of taking of the 
deposition waived the medical privilege (Dep. 11-13, 22, 26). 

The Plaintiff testified that the doctor had removed a piece of glass 
from her lower intestines and had shown it to her.(Tr. 28). She testified 
in detail as to the treatment given to her at this clinic and that she had 
been advised to have an operation (Tr. 27, 29, 33, 34). 

Dr. Robert Smith, one of this group of proctologists, was identified 
as such and qualified as a medical expert. He testified that he did not 
know the whereabouts of Dr. McCarthy who had left their clinic two years 
previously (J. A. 12). Portions of the records dictated by Dr. McCarthy 
were read and referred to by Dr. Smith in the course of his testimony 
and are set forth below: 

Mrs. Eula Tawney came under the care of our clinic (J. A. 11). 

***** 

Dr. McCarthy is the doctor that saw this patient first and 
treated her most of the time (J. A. 12). 

***** 


Examination of the rectum with the patient in the left Simm’s 
position, .... digital examination revealed that a firm object 
was felt with the examining finger about 3 to 4 centimeters in 
the external orifice. This object was removed manually and 
examined and found to be a small piebe of glass. Anoscopic 
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examination was then done and two small fissures, apparently 
rather recent in origin, were noted, one in the right lateral and 
one directly posterior. A small polyp on the posterior rectal 
wall about 6 centimeters from the external orifice was also 
noted. Patient was then prepared for proctoscopic examination, 
but this could not be carried out (J. A. 18). 

***** 

Returned in the afternoon for proctoscopic examination. “I 
showed the patient the piece of glass while we were in the 
examining room . 99 (J. A. 20) 

***** 

• • • * N • 

On 10-12-51, afternoon: This afternoon this patient came back 
for proctoscopic after she had a cleansing enema. Procto¬ 
scopic was performed to approximately nine inches, no fur¬ 
ther pathology was noted above the anal rectal area (J. A. 20-21). 

***** 

She was seen again on 10-25-51, again on 4-8-52. Dr. 

McCarthy again saw her on 4-8-52 (J. A. 23). 

***** 

She was in on the morning of 10-12-51 and the afternoon of 
10-12-51 (J. A. 23). 

***** 

Digital and anoscopic examination reveals both super fissures 
previously described and healed. The patient was discharged 
and told she need not return unless she had further symptoms 
(J. A. 23). 
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***** 

Digital and anoscopic examination. The patient has another 
fissure with the bleeding point and the sentinel pile distal to 
it. There is also a posterior fissure with a pile posterior. 

The anterior fissure was cauterized with twenty per cent 
silver nitrate. The patient was also proctoscoped at. that 
time. She was advised then to have an X-ray of the bowel 
and the upper intestinal tract and also to have a complete 
blood count at Dr. Hunter’s Laboratory. She was advised 
to have an operation for removal of the fissures and, as 
usually done at that time of such an operation, the hemor¬ 
rhoid tissue was advised to be removed also (J. A. 24). 

***** 

The examination on 10-12-51, fissures were in the right 
lateral and posterior. On 8-12-51, the fissures were 
located in the anterior and the posterior mid-line (J.A. 25). 

***** 

The time of the first examination, 10-12-51, the fissures 
were in the right lateral and posterior mid-line. Examina¬ 
tion on 4-8-52, the fissures were in the anterior mid-line 
and the posterior mid-line. The one in the posterior was 
in the same location, the other one was not (J. A. 25). 

***** 

The doctor testified in explanation of the surgical techniques, equipment and 
terminology referred to in the records, and that in this case an operation was 
advisable (J. A. 30). 
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He defined a fissure as a split, in the skin leaving a raw open wound 
(J. A. 21). He was asked hypothetical questions which contained assumptions 
based upon the evidence and gave his opinion based upon that evidence (J. A. 
28, 29). No hypothetical questions were submitted to him upon cross- 
examination by the defendant. 

The defendant made various objections during the entire examination 
of Dr. Smith, some of which were sustained. The defendant moved to 
strike all of the testimony of Dr. Smith. This motion was denied. The 
Court instructed the jury generally as to the process of weighing evidence 
and specifically as to the weight to be given opinion evidence: 

“ ** You may also take into consideration such factors as re¬ 
lationship of a witness to a party to the case, whether by blood 
relationship or by reason of employment. You may also take 
into consideration friendship or any other circumstance shown 
by the evidence in this case, which may have a bearing upon 
the capability or desire of a witness to accurately relate what 
the witness knows. 

4 ‘In this case, you will remember that there was one doctor 
who gave what is known in the law as opinion evidence and, in 
addition, he testified to certain facts. You are told that an 
expert may generally give his opinion on certain scientific 
matters; he may answer a hypothetical question, that is a ques¬ 
tion based upon assumed facts, that is, facts assumed which 
are claimed by the party putting the hypothetical question 
have been shown in the evidence. 

“Now,i what I am now saying to you applies to opinion evi- 
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dence, not to factual testimony. A person who, by education, 
study and experience, has become an expert in any art, science 
or profession, and who is called as a witness, may give his opin¬ 
ion as to any matter in which he is versed and which is material 
to the case. You should consider such expert opinion and should 
weigh the reasons, if any, given for it. You are not, however, 
bound by such an opinion. You may give it such weight as you 
deem it entitled to receive, whether that be great or slight, and 
you may reject it if, in your judgment, the reasons given for it 

are unsound, *#’ (J. A. 41) 

* 

Verdict was entered for the plaintiff, the defendant moved for a new trial 
based upon error in admitting testimony of Dr. Smith. This motion was 
denied. The plaintiff then noted this appeal. 

STATUTES INVOLVED 

Title 28, Sec. 1732 U. S. C.A., Record made in regular course of 
business; photographic copies . 

(a) In any Court of the United States and in any Court estab¬ 
lished by Act of Congress, any writing or record, whether 
in the form of an entry in a book or otherwise, made as a 
memorandum or record of any act, transaction, occurrence, 
or event, shall be admissible as evidence of such act, tran¬ 
saction, occurrence, or event, if made in regular course of 
any business, and if it was the regular course of such busi¬ 
ness to make such memorandum or record at the time of 
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such act, transaction, occurrence, or event or within a reason¬ 
able time thereafter. 

All other circumstances of the making of such writing or rec¬ 
ord, including lack of personal knowledge by the entrant or 
maker, may 1 be shown to affect its weight, but such circum¬ 
stances shall not affect its admissibility. 

The term “business”, as used in this section, includes busi¬ 
ness, profession, occupation, and calling of every kind . . . 
as Amended August 28, 1951, c. 351, § § 1, 3, 65 Stat. 206. 

Federal Rules of Civil Procedure, Rule 43: Evidence . 

a. FORM AND ADMISSIBILITY . In all trials the testimony 
of witnesses shall be taken orally in open court, unless other¬ 
wise provided by these rules. All evidence shall be admitted 
which is admissible under the statutes of the United States, or 
under the rules of evidence heretofore applied in the Courts of 
the United States on the hearing of suits in equity; or under the 
rules of evidence applied in the courts of general jurisdiction 
of the state in which the United States court is held. In any 
case, the statute or rule which favors the reception of the evi¬ 
dence governs and the evidence shall be presented according 
to the most convenient method prescribed in any of the statutes 
or rules to which reference is herein made. The competency 
of a witness to testify shall be determined in like manner. 


STATEMENT OF POINT 


The records of the medical clinic were properly admitted as corrobo¬ 
rative evidence of the extent of the plaintiff’s injuries. 

SUMMARY OF ARGUMENT 

The medical records in this case are admissible in accordance with 
New York Life Insurance Co. v. Taylor because they do not contain conjec¬ 
tural diagnostic material but regularly recorded facts as to the patient’s 
condition and treatment. They were not offered as proof of the truth of a 
diagnosis but as evidence of the extent of the plaintiff’s injuries. 

The medical records were merely corroborative. The Trial Court, 
in detail, instructed the jury that they were not bound by any opinion evi¬ 
dence but could give it such weight as they saw fit. Thus, the admission 
of the record was not prejudicial. 

The fact that a party has testified incorrectly in a pretrial deposi¬ 
tion is not the basis for excluding evidence of the real situation at the 
trial. 

The hypothetical question submitted to the medical expert was based 
not only upon the medical record but equally upon the testimony of other 
witnesses and there was no error in permitting an answer to this ques¬ 
tion even if the medical record was inadmissible. If the hypothetical ques¬ 
tion omitted relevant evidence it was the duty of the opposing counsel to 
submit that evidence to the expert upon cross-examination. The omission 
of such evidence on direct examination is not error. 

The question of the propriety of the plaintiff’s counter-designation 
of the entire transcript of the testimony should more properly await the 
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ultimate disposition of the principal question presented by this appeal. 

Since the sole question presented by this appeal is the admissibility 
of evidence and the contention of the plaintiff is that the evidence was mere¬ 
ly corroborative and its admission was not prejudicial, it is essential that 
this Court have before it the entire transcript of evidence. Therefore, the 
plaintiff’s designation of the entire transcript was necessary and proper. 

ARGUMENT 

1. Those portions of the medical record which were read into 
evidence were admissible under Title 28, Sec, 1732, known 
as the Shop-Book Rule. 

The question of the interpretation to be given to the Shop-Book Rule 
has been dealt with by this Court at some length in the case of New York 
Life Insurance Company v. Taylor, 1944, 79 U. S, App. D, C. 66, 147 F . 

2d, 297. The plaintiff in that case brought suit on a life insurance policy 
to recover double indemnity claiming that the death of the insured resulted 
from bodily injury effected solely through external violent and accidental 
causes. The defendant insurance company claimed that the death of the 
insured was the result of suicide and in proof of this contention offered 
hospital records which contained, among other things, a diagnosis of 
44 psychoneurosis, hysteria conversion type” and the proceedings and find¬ 
ings of the Board of Officers of the hospital concerning the cause of death. 
The majority of the Court held. Page 75: 

44 Certainly the hearsay accounts and the psycho¬ 
neurotic conjectures contained in these records can¬ 
not be received without cross-examination as proof 
of tendency to commit suicide. ” 


The records which were admitted in evidence in this case do not contain 
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any diagnostic or conjectural material such as that referred to in the Taylor 
case . Summarized, the records contain statements of what the physicians 
observed to be the condition of the plaintiff’s colon at the time of her exam¬ 
inations, particularly with reference to the presence of fissures, and the 
removal of a small piece of glass. A fissure is defined as “a split in the 
skin leaving a small, raw, open wound’ ’ (J. A. 21). The records also con¬ 

tain the dates when the patient visited the clinic and the treatment that was 
given to her, including the advice that she undergo an operation. As stated 
in the Taylor case. Page 72: 

**Regularly recorded facts as to the patient’s condition 
or treatment on which the observations of competent physi¬ 
cians would not differ are of the same character of records 
of sales or payrolls. ” 

. The Court cited various cases in support of that proposition, including 
Adler v. New York Life Insurance Co., 1929, 8th Cir. 33 F. 2d 827 . There 
a medical record was admitted to show that the plaintiff had ulcers. The 
record introduced contained material almost identical with that offered in 
this case. Some medical records containing highly conjectural diagnosis 
are not admissible, but even under the decision in the Taylor case the 
records in this case are admissible. Wheeler v. The United States, 1953, 

93 U. S. App. D. C. 159, 211 F. 2d 19 ; ' Prudential Insurance Co. v. Saxe , 
1943, 77 U. S. App. D. C, 144, 134 F. 2d 16 . 

Furthermore, the records in this case are admissible because they 
were offered to show the extent of the plaintiff’s injuries. They were not 
offered as proof of the truth of a diagnosis. As stated in the Taylor case . 


supra, p. 74, footnote 11: 


“Of course if the fact that the patient had been treated 
for a psychoneurotic condition became relevant to prove 
some issue in the case other than the truth of the diagnosis, 
the record would be admissible to show that such treatment 
had taken place. ” 

In M. K. T. Co. v. Ridgeway, 1951, 8th Cir., 191 F. 2d 363, 367, 29 ALR 
2d 984, 992 the Court held certain hospital records to be admissible and 
stated: 

“There was also objection to the introduction into evi- 
* dence of the hospital record. This did not go to the right 
of recovery but rather to the extent of injuries and suffer¬ 
ing, ” 

1^ other Circuits all authentic hospital records have been held to be • 
admissible under the statute. Some Courts have ignored the decision-in the 
Taylor case Bartkoski v. Pittsburgh and Lake Erie R. Co., 1949,' 3rd Cir ., 
172 F. 2d 1007 ; Woodward v. U.S., 1950, 8th Cir., 185 F. 2d 134 ; Croll 
v. John Hancock Mutual Life Insurance Co., 1952, 3rd*Cir., 198 F. 2d 
562 . Others have held that the decision of the majority was wrong and the 
dissent constitutes a correct interpretation of the law; Erickson v. Medina , 
1955, 9th Cir,, 226 F. 2d 475, wherein the Court stated, after reviewing 
the opinion in the Taylor case: 

“Additional study of the problem leads us to believe that 
the majority misconstrued the effect of that Supreme Court 
opinion ( Palmer v. Hoffman 318 U. S. 109 (1943 )) insofar as 
it relates to the type of hospital records which were admitted 
by the Trial Court. ” 

# 

2. The contents of the medical record were properly admitted 
because they were merely corroborative and the jury was 
instructed as to the weight to be given to them . 

The plaintiff testified that she swallowed glass, that the doctor re¬ 
moved the piece of glass from her anus and showed it to her; that she was 
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advised that she should have an operation. She testified in detail as to 
other elements of pain and suffering connected with the accident and with 
her treatment. Other witnesses, including her fellow employees and her 
daughter, testified as to similar matters. Dr. Smith testified as to the 
advisability of an operation and as to the conditions which in all probabil¬ 
ity would exist as a result of such an accident. The medical records mere¬ 
ly corroborated this testimony. As stated in M. K. T. Railroad Co. v . 
Ridgeway, supra: 

“So far as we can determine the record contained no 
evidence that was not shown by other substantial evidence 
and the admission of the record, if erroneous, has not 
been shown to be prejudicial.” 

Furthermore, the Trial Court carefully instructed the jury as to the weight 
which should be given to opinion evidence. If anything in the nature of an 
opinion was contained in the doctor’s record, this instruction was more 
than adequate to cause the jury to examine it in its proper light. It does 
not appear that such an instruction was given in the Taylor case or, if it 
was, that this Court considered its effect. 

3. Neither the plaintiff’s deposition, nor the hypothetical 
question submitted to the Doctor give rise to any error . 

The defendant took the plaintiff’s deposition many months prior to the 
time of trial. It is clear from a reading of the deposition that the plaintiff 
was in doubt as to which of the four doctors treated her. It was only after 
repeated questioning that she finally agreed that “Dr. Castro” did treat 
her. The medical record showed, at the trial, that the doctor who treated 
her was Dr. McCarthy. The plaintiff submitted to the defendant at the time 
the deposition was taken a medical reportj which clearly constituted a waiver 
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of the privilege. The defendant then had an opportunity to examine all of 
the. hospital records and the doctors themselves, an opportunity of which 
he did not avail himself. No authority is cited by the defendant in support 
of the contention that the plaintiff’s mistake constitutes error warranting a 
reversal. He could have used the depositions to impeach the plaintiff but 
certainly not for the purpose of excluding the records of Dr. McCarthy. 

The hypothetical question was properly submitted to the medical ex¬ 
pert. The defendant contends that since the medical records were not ad¬ 
missible, the answer to the hypothetical question submitted to the medical 
expert which cont ained references to portions of the record should not 
have been admitted. However, it is the position of the plaintiff that the 
record was properly a part of the evidence and consequently its contents 
were properly submitted to the medical expert in the hypothetical question. 

In any event, the facts stated in the hypothetical question were also 
contained in the testimony of the plaintiff and other witnesses. The ques¬ 
tion was, therefore, proper when considered in the light of that testimony 
aside from the medical record. If the hypothetical question omitted any 
relevant evidence then it was incumbent upon the defendant on cross- 
examination to inquire of the expert as to what effect the omitted evidence 
would have upon his opinion. The defendant’s failure to pursue his cross- 
examination is not a ground for reversal nor does he cite any authority to 
support this position. 

4. The question of the propriety of the plaintiff’s counter - 
designatioh of the entire transcript of testimony should 
more properly await the ultimate disposition of this 


If this Court reverses the decision Of the Court below the costs of this 
appeal will be assessed against the plaintiff and this will include the tran¬ 
script of the testimony insofar as it was specified in the counter-designa- 

• . * 

tion. In that event the defendant will not have been prejudiced in any way by 

• s , * 

the counter-designation. In the event the! Court below is affirmed then all 
of the costs must be paid by the defendant and the question of the propriety 
of the counter-designation will be for the first time properly before this 
Court. Thus a decision on that question should await the outcome of this 
appeal. 

However, the counter-designation was proper. It was not made in 
an effort or with a desire to burden the defendant with unnecessary costs. 

In M. K. T, Railroad Co. v. Ridgeway , supra, the Court held that the ad¬ 
mission of the hospital record was not prejudicial error since it was mere¬ 
ly corroborative evidence. See New York Life Insurance Co. v. Taylor, 
supra, p. 68 . In determining whether or not the record is merely corrobo¬ 
rative this Court must have before it the other evidence which it corrobo¬ 
rates. 

The counter-designation sought merely a transcript of the testimony. 
For some reason unknown to the plaintiff, not only the testimony but all 
of the argument of counsel and colloquy between Court and counsel was 
transcribed. The transcription of that material, which it must be conceded 
is unnecessary, was not due to the plaintiff’s counter-designation and under 
no circumstances should she be required to pay the costs incurred thereby. 


CONCLUSION 


The medical records in this case were properly admitted in accord¬ 
ance with the prior decisions of this Court. Their admission was not preju 
dicial in that they were merely corroborative and the Court’s instruction 
gave the jury a proper standard for their consideration. 

The portions of the record referred to in the counter-designation 
were necessary for the proper disposition of this appeal and, in any event, 
the question of the propriety of the designation should await the ultimate 
disposition of this appeal. 


R espectfully submitted. 


William T. Hannan 
Joseph F. Castiello 
Ralph F. Berlow 
Kent D. Thorup 

Attorneys for plaintiff 
637 Woodward Building 
Washington 5, D. C. 






UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,115 


WASHINGTON COCA-COLA BOTTLING WORKS, INC., 

Appellant 


v. 

EULA A. TAWNEY, 

Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MOTION FOR REHEARING BY THE COURT IN BANC 


The defendant, Washington Coca-Cola Bottling Works, Inc., moves 
the Court in banc to grant a rehearing, and for grounds therefor states 
that in affirming the judgment of the United States District Court for the 
District of Columbia the Court erred as follows: 

1. The opinion of the Court affirming the action of the trial Court in 
admitting the unsigned typewritten record of a private physician covering 
his examination and treatment of the plaintiff without his being called as a 
witness and without corroboration by other medical testimony is contrary 
to the decision of the Supreme Court of the United States in the case of 
Palmer, et al . v. Hoffman , 318 U.S. 109, 63 Supreme Court Reporter 477. 

2. The alleged typewritten record of the private physician was al¬ 
lowed in evidence without any proof as to the accuracy of the recording of 
the doctor's statement and no check as to the accuracy of its contents and 
without the right of cross-examination of the doctor who made the examina¬ 
tion. 
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3. There was no testimony to sustain the opinion of the Court that 
the records were his observations of physical facts as plain to the trained 
eye as a compound fracture, and upon which competent physicians would 
not be likely to disagree. 

4. The cases cited in the footnote to support this statement do not 
sustain the specific point on this appeal but merely the allowance of such 
records to affect credibility and where such record would not create preju¬ 
dice to either party. 

The opinion of the Court so radically changes the rules of evidence 
in the District of Columbia and the right of the defendant to cross-examina¬ 
tion on a material point that the Court should consider the opinion of the 
Court on the matters set out above and to render an opinion covering the 
law of the District of Columbia on this point. 

STATEMENT OF FACTS 

On October 5, 1951, the plaintiff allegedly drank a bottle of coca- 
cola containing glass and on September 15, 1953, she filed an action against 
the defendant which came on for trial on October 21, 1955. 

The plaintiff, in her pre-trial deposition, testified that a Dr. A. F. 
Castro was the only doctor that treated her and she so testified at the trial 
of the case. The plaintiff then called one Dr. Robert S. Smith, who was 
presented as an expert on the diagnosis and treatment of diseases of the 
colon, rectum and anus, and he testified that he never examined the plain¬ 
tiff but that a Dr. Joseph McCarthy, who was connected with his firm, did 
see and examine the plaintiff on October 12 and 25, 1951, and on April 8, 
1952. He testified that in their office the doctor who sees the patient takes 
the history and an examination is made and the record is dictated, usually 
into a dictating machine and later transcribed, dictated by the doctor who 
sees the patient. That those records, we feel, are reliable enough so that, 


3 


in the past, one of the other doctors of the group has taken over the records 
to even complete an operation on the patient (App. 13). 

Over the objection of counsel for the defendant, the witness was then 
permitted to testify of the contents of the unsigned typewritten record al¬ 
leged to have been made by Dr. Joseph McCarthy. The examination of the 
rectum revealed that a firm object was felt with the examining finger about 
three to four centimeters in the external orifice, and the object was re¬ 
moved manually and examined and found to be a small piece of glass. 
Anoscopic examination was then done and two small fissures, apparently 
recent in origin, were noted, one in the right lateral and one directly pos¬ 
terior. A small polyp on the posterior rectal wall about six centimeters 
from the external orifice was also noted (App. 18). The witness stated that 
in the presence of fissures there is considerable pain in this procedure but 
it is necessary to make the diagnosis and that there would be a certain amount 
of discomfort from dislodging a piece of glass which was stuck in a very sen¬ 
sitive anal skin (App. 19). 

The witness stated that as the history goes along we have it arranged 
so that diagnosis is given and then the recommendation of what was to be 
done (App. 20). The record did not disclose that the fissures were caused 
by the glass but in the opinion of the witness it was caused by the glass 
(App. 22). Dr. McCarthy again saw the plaintiff on October 25, 1951, at 
which time digital and anoscopic examination revealed that both fissures 
previously described had healed and the patient discharged. 

On April 8, 1952, Dr. McCarthy again examined the plaintiff and a 
digital and anoscopic examination revealed that the patient had another 
fissure with a bleeding point and sentinel pile distal to it and that there 
was also a posterior fissure with a pile posterior and was advised to have 
an operation for the removal of the fissures and, as usually done at that 
time of such an operation, the hemorrhoid tissue was advised to be re¬ 
moved also (App. 24). The witness testified that one of the fissures was 
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in a different place and the one in the posterior was persistent both times 
(App. 25). The record was silent as to whether they were in the same 
place. 

The witness was permitted to testify, in answer to a hypothetical 
question, that there could very well be a direct relationship between the 
condition found on October 12, 1951, and the condition found on April 8, 
1952. The question did not contain the fact that the fissures were healed 
on October 25, 1951, and that at least one of the fissures was in a differ¬ 
ent location on April 8, 1952 (App. 29). 

The doctor testified that out of the five or six hundred operations 
which he performed since 1948 none of the patients gave him any history 
of swallowing glass and further that constipation is one of the numerous 
aggravating factors in the cause of hemorrhoids and fissures (App. 33), 
and the Court made the following statement: "This thing about being fis¬ 
sures, that would be diagnosis" (App. 35). 

The plaintiff,! up until the time of the trial, had not been operated 
upon and had never been examined since April 8, 1952. 

The defendant moved to strike all the testimony of Dr. Smith on 
the ground that it had prejudiced the defendant in permitting him to testify 
about the contents of the record allegedly made by Dr. McCarthy, and 
this motion was denied, as was the motion of the defendant to declare a 
mistrial on the ground of prejudice (App. 35). 
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ARGUMENT 

The Supreme Courts View of the Shop Book Rule 

The plaintiff is permitted, under the decisions of this Court, to go 
to the jury merely upon her statement that she drank from a bottle of coca- 
cola containing glass without any affirmative proof of negligence. 

This Court, in the case of Carmody v. Capital Transit Co ., 43 App. 
D.C. 245, requires that the plaintiff present affirmative proof covering 
the cause of the fissures and the polyp and the hemorrhoids, and that the 
operation would be necessary by reason of the negligence of the defendant 
and to prove these facts the Court permitted the plaintiff to introduce in evi¬ 
dence the unsigned, unidentified typewritten statement of a private physi¬ 
cian who allegedly examined and treated her even though her testimony in¬ 
dicated that a different doctor had examined and treated her, and without 
any corroboration by the testimony of any other doctor that had examined 
or treated her. 

The record was permitted in evidence under what is known as the 

/ 

shop book rule, Title 28, Section 1732, of U.S.C.A. 

This rule was thoroughly considered in the case of Palmer v. Hoff ¬ 
man, supra, and the Court, commencing at page 113, made the following 
statement: 


M The engineer's statement which was held inadmis¬ 
sible in this case falls into quite a different category. 

It is not a record made for the systematic conduct of 
the business as a business. An accident report may af¬ 
fect that business in the sense that it affords information 
on which the management may act. It is not, however, 
typical of entries made systematically or as a matter 
of routine to record events or occurrences, to reflect 
transactions with others, or to provide internal con¬ 
trols. The conduct of a business commonly entails the 
payment of tort claims incurred by the negligence of its 
employees. But the fact that a company makes a business 


out of recording its employees’ versions of their acci¬ 
dents does not put those statements in the class of rec¬ 
ords made ’in the regular course’ of the business within 
the meaning of the Act. If it did, then any law office in 
the land could follow the same course, since business 
as defined in the Act includes the professions. We 
would then have a real perversion of a rule designed to 
facilitate admission of records which experience has 
shown to be quite trustworthy. Any business by instal¬ 
ling a regular system for recording and preserving its 
version of accidents for which it was potentially liable 
could qualify those reports under the Act. The result 
would be that the Act would cover any system of record¬ 
ing events or occurrences provided it was ’regular’ and 
though it had little or nothing to do with the management 
or operation of the business as such. Preparation of 
cases for trial by virtue of being a ’business’ or inci¬ 
dental thereto would obtain the benefits of this liberal¬ 
ized version of the early shop book rule. The proba ¬ 
bility of trustworthiness of records because they were 
routine reflections of the day to day operations of a busi ¬ 
ness would be forgotten as the basis of the rule . See 
Conner v. Seattle, R. & S. Ry. Co., 56 Wash. 310, 

312, 313, 105 P. 634, 25 L.R.A., N.S., 930, 134 
Am. St. Rep. 1110. Regularity of preparation would 
become the test rather than the character of the rec¬ 
ords and their earmarks of reliability (Chesapeake & 
Delaware Canal Co. v. United States, 250 U.S. 123, 

128, 129; 39 S. Ct. 407, 408, 409; 63 L. Ed. 889) ac¬ 
quired from their source and origin and the nature of 
their compilation. We cannot so completely empty the 
words of the Act of their historic meaning. If the Act 
is to be extended to apply not only to a ’regular course ’ 
of a business but also to any ’regular course’ of con ¬ 
duct which may have some relationship to business , 

Congress not this Court must extend it. Such a major 
change which opens wide the door to avoidance of cross - 
examination should not be left to implication. Nor is"It 
any answer to say that Congress has provided in the Act 
that the various circumstances of the making of the rec ¬ 
ord should affect its weight not its admissibility . (Em¬ 
phasis supplied.) 

The record allowed in evidence in this case clearly does not come 
within the rule as set forth in Palmer v. Hoffman, supra. There is no 


testimony as to wheti the record was typewritten, who did it and whether 
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it was taken from the notes of Dr. McCarthy, or whether he dictated it 
himself. The jury does not have the advantage as to the condition of the 
doctor who made the examination. The record does not indicate just 
where the piece of glass was that was taken from the anal canal and whe¬ 
ther it was near, fore or aft of the fissures. There is nothing to indicate 
that the doctor may or may not have been biased in the statements that 
were placed on this record for he must have had in mind some future liti¬ 
gation from the history of the swallowing of glass from a bottle of coca- 
cola. The record definitely contained a diagnosis and required the testi¬ 
mony of the expert in such matters, Dr. Robert Smith, to explain the 
statements contained in the record. 

To permit such a record to be allowed in evidence without any right 
to the defendant to cross-examine the witness on a very material part of 
the plaintiffs case would be to permit any two doctors to conspire so that 
one doctor would make a record covering an examination without the neces¬ 
sity of being placed under oath and examined as to the contents of that 
record, and then to permit some other doctor to testify from that record, 
under oath, by merely giving his opinion upon what some other doctor 
found. Such a record is not the routine product of an efficient clerical 
system. There is lacking any internal check on the reliability of the rec¬ 
ords in this respect such as that provided for f 'payrolls, accounts receiva¬ 
ble, accounts payable, bills of lading and the like". Such a record is en¬ 
tirely different from a hospital record made by nurses or doctors which 
is open for the inspection of persons who may be interested in the record 
while an individual may be in the hospital for treatment. 

This Court, in the case of New York Life Insurance Company v. 
Taylor , 79 U.S. App. D.C. 66, 147 Fed. (2d) 297, goes very fully into 
the right of the defendant to cross-examine a doctor under such circum¬ 
stances and that the introduction of such a record is prejudicial to the 
defendant. 


The Cases Cited in the Opinion of the Court do 
not Sustain its Ruling on the Point Raised on 
This Appeal _ 

The record in this case indicates clearly that the alleged record of 
the examination, treatment and diagnosis of Dr. Joseph McCarthy was 
permitted in evidence as the only affirmative proof of the condition of the 
plaintiff and its connection with the alleged incident of October 5, 1951. 

The Court in its opinion, after referring to the case of New York 
Life Insurance Company v. Taylor , supra, stated M the present case con¬ 
cerns the recording by a physician of his observations of physical facts 
as plain to the trained eye as a compound fracture, and upon which com¬ 
petent physicians would not be likely to disagree". The Court then re¬ 
fers to certain cases in a footnote. 

There is no evidence before the Court that competent physicians 
would not disagree upon the diagnosis that the fissures were of recent 
origin or that an operation would be necessary for their excision. There 
is nothing in the record to indicate that the fissures seen on April 8, 
1952, were in the exact spot of the fissures seen on October 12, 1951, 
and completely healed on October 25, 1951. The Court had before it 
the statement of an expert who testified that the statement in the record 
about the fissures was diagnosis (App. 19) and the Court's statement 
(App. 35) that it was diagnosis. 

The first case referred to in the footnote was the case of Wickman 
v. Bohle , 173 Md. 694, 196 Atl. 326, decided in 1938, and it must be 
remembered that the case of Palmer v. Hoffman was decided February 
1, 1943. In that case a hospital record was allowed in evidence, but 
this record was read in evidence by the surgeon who had charge of the 
case and had added his own knowledge that the fracture was there and 
that it was then two or three weeks old. The information that was given 
to the jury was based on the surgeon's direct examination of the injured 





condition and was accompanied by an explanation of the process making 
an operation necessary sometimes. 

This case referred to Article 35* Section 54(a) of 1935 Maryland 
Code Supp., which is Article 35, Sectipn 68 of the 1951 Annotated Code 
of Maryland. There is referred to under this Section the case of Snyder 
v. Cearfoss , 190 Md. 159, 57 Atl. (2d) 787, which permits charts kept 
by nurses in the regular course of their profession, when identified by 
them, admissable in evidence. There is also the notation of the case of 
Baltimore & Ohio Railroad Company vj Zapf , 192 Md. 411, 64 Atl. (2d) 

139, that held that it is necessary to produce the X-ray picture and not 
a memorandum of the doctor's findings and when a technical report is of¬ 
fered the doctor should be subject to cross-examination. This conforms 
to the opinion in the case of Baltimore & Ohio Railroad Company v. O'Neill , 
211 Fed. Rep. (2d) 190, which is set forth in defendant's brief. 

The second case referred to in the footnote was the case of Ulm v. 
Moore-McCormack Lines, Inc ., 115 F. 2d 492. In that case the defen¬ 
dant attempted to introduce certain hospital records for the purpose of 
attacking the credibility of the plaintiff, and the trial Court refused to 
permit the records in evidence and the Court in its opinion, commencing 
at page 495, stated the following: 

"There remains the question of relevancy. As to 
this, certain of the records at least were highly rele¬ 
vant. Indeed, it is difficult to see why plaintiff's coun¬ 
sel should dare jeopardize a possible verdict (one of 
most substantial amount, as it turned out) by seeking 
exclusion of records so directly in point as were the 
Stapleton records, involving the hospital treatment for 
the very accident in suit. The most important feature 
of the defendant's case was an attack upon the credi¬ 
bility of the plaintiff. This attack it had pressed in 
various ways, such as the showing of a rather exten¬ 
sive criminal record on the part of the plaintiff. The 
hospital records were particularly relevant on that is¬ 
sue. They were admissible to support the claim that 
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no blow on the head occurred because of the absence 
of any sign of bodily injury, and that even if there was 
injury from the accident plaintiff was exaggerating its 
results. Plaintiff had offered testimony showing a 
fractured nose, subluxation of the coccyx, and other 
bodily injuries, but even more important, a serious 
brain injury, since he had developed a stutter, a trem¬ 
bling of the hands, lips, and eyelids, facial twitches, 
a lapse of memory, and other nervous disorders. The 
Stapleton records were vitally important as to the ex¬ 
tent and cause of these injuries, and their exclusion 
requires a reversal of the judgment below for a new 
trial. 

M There is less showing of the relevancy of the 
Chelsea record, which may perhaps be only cumula¬ 
tive as to plaintiffs condition in 1936, since there was 
direct testimony of a doctor who attended him. But the 
Galveston record is relevant because it showed he then 
already had a deviation of the nasal septum, which might 
cast doubt upon the existence and extent of the injury to 
his nose herein complained of. Defendant also claims 
this record for its showing that morphine was there ad¬ 
ministered plaintiff, and that plaintiff demanded more, 
as a basis for a claim that plaintiffs symptoms of brain 
injury came really from the use of narcotics. The evi¬ 
dence would appear to be admissible for the purpose, 
and its weight to be only ground for attack after admis¬ 
sion; although the inference from this evidence, without 
other supporting proof, is perhaps too limited to justi¬ 
fy reversal on this ground alone. " 

The next case referred to in the footnote was the case of Adler v. 

New York Life Ins. Co ., 33 F. 2d 827 (8th Cir. 1929). It is true that the 
Court permitted in evidence the typed statement of one Dr. Mills that he 
had examined Perrin prior to the time of the taking out of the insurance 
policy and that he had ulcers. It was proven by another doctor who was 
associated with Dr. Mills that he had a practice of keeping the record of 
cases and that Dr. Mills dictated his findings to a stenographer immedi¬ 
ately after seeing the patient and the stenographer testified as to the doctor's 
practice and that in that particular instance she had taken the notes in short¬ 
hand and had transcribed them, and that the record was a true record of the 
doctor's statement. 


The defense to this action was that Perrin had ulcers for a number 
of years prior to the taking out of the insurance policy and that this con¬ 
dition was known to him. There were a number of doctors who testified 
concerning their examination and treatment of this man prior to the time 
he took out the policy of insurance, which included a history given to these 
doctors by Perrin, and, under the circumstances, the plaintiff could not be 
prejudiced by just one more witness. 

In the case of Erickson v. Medina , 226 Fed. (2d) 475, referred to by 
the plaintiff in her brief, the Court did permit in evidence a hospital rec¬ 
ord that contained the diagnosis made by certain doctors in the hospital, 
but three doctors, including the plaintiff's own private physician, testified 
to the very same findings. It was further shown that the consultation re¬ 
port of the hospital had been requested by the plaintiff's private physician 
and whose testimony at the trial was based upon the report of the hospital. 
Under such circumstances the allowance of such a record in evidence 
would not be prejudicial. 

It is clear that the question presented to the Court in this case is en¬ 
tirely different from the cases that have been cited to support the view of 
the Court. There was no evidence to support the matter contained in the 
typewritten record other than the record itself. There was no corrobora¬ 
tion of any kind. In the cases cited the evidence was admitted to affect 
the credibility of the party or it was permitted in evidence where the same 
fact had been testified to by a number of other doctors so that no preju¬ 
dice could be shown on the part of the party against whom the record was 
permitted in evidence. 

It has always been the view of counsel for the defendant that hypothe¬ 
tical questions should include or cover all the material facts so that the 
answer would not result in presenting an unfair picture to the jury. In 
this case the Court permitted the expert to answer a hypothetical ques¬ 
tion as to whether or not the condition that was found on April 8, 1952, 


could be connected with the condition apparently found on October 12, 
1951, without requiring the plaintiff to include therein the fact that there 
had been a healing according to the record and also that the fissures were 
in a different position. Troutman v. Mutual Life Insurance Company of 
New York , 125 Fed. (2d) 769. 

CONCLUSION 

For the reasons above stated, the defendant respectfully requests 
that the motion for a rehearing by the Court in banc should be granted. 


Cornelius H. Doherty 

1010 Vermont Avenue, N.W. 
Washington, D. C. 

Attorney for Defendant 


I, Cornelius H. Doherty, attorney for the defendant herein, hereby 
certify that, in my opinion, the grounds set forth in the motion for a re¬ 
hearing are substantial and the motion is filed in good faith and not for 
the purpose of delay. 
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Appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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In the Motion for Rehearing by the Court In Banc the appellant con¬ 
tends that the opinion of the Court in this case is in conflict with the de¬ 
cision of the Supreme Court of the United States in the case of Palmer v. 
Hoffman , 318 U.S. 109, 1943. In that case the petitioner, who was the 
defendant, had offered in evidence an accident report which it had obtained 
from its employee shortly after the accident which served as the basis for 
the suit. The plaintiff below objected to its admissibility and the objection 
was sustained. The Court stated: 

”... these reports are calculated for use essentially 
in the Court, not in the business. Their primary utility 
is in litigating, not in railroading. ” 



The records of the clinic which are in issue in this case were not 
kept for the purpose of litigating, but for the use of the physicians in the 
course of their profession (J. A. 13 and 14). 

The Supreme Court further stated that it is M the character of the rec¬ 
ords and their earmarks of reliability acquired from their source and origin 
and the nature of their compilation” which is the proper test. It is clear 
that the records introduced in this case meet that test. The records in the 
Palmer case^ supra , and the records of New York Life Insurance Co . v. 
Taylor , 79 U. S. App. D. C. 66, 147 F. 2d, 297 (1944) do not meet this 
test of reliability. It is apparent from the face of these records that they 
contain ”regularly recorded facts as to the patient’s condition or treatment 
on which the observations of competent physicians would not differ. ” New 
York Life Insurance Co . v. Taylor , supra . 

The opinion of the Court unquestionably contains a correct interpreta¬ 
tion of the statute involved and is in accord with the prior decisions of this 
Court. 

Respectfully submitted, 


Ralph F. Berlow 

637 Woodward Building 
Washington, D. C. 
Attorney for Appellee 


